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     20.05.2014                     
        sd.                             W. P. No. 15515 (W) of 2014 
    In Chamber                       
                                        Dr. Kunal Saha      ..  Petitioner.                             
                                                 Vs.                                                                 
         State of West Bengal & Anr. 
                                                                       …    Respondents.   

   Sri Indranil Roy 
Sri T.K. Mukhopadhyay 
                                  ..    For the petitioner. 

   Sri. D. Datta 
Sri R. Medora 
Sri K. Roy 
Smt. N. Dutta     
                     ..     For the respondent no. 2. 

Sri P.K. Dutta 
Sri S. Sen  
Sri M. Roy              ..       For the State. 

 
 

Sri Indranil Roy, learned counsel appearing 

for the petitioner pleads enormous urgency in 

moving the present writ petition. Sri Roy submits 

that the State Government is going to confer the 

prestigious ‘Bangabibhusan’ award to the 

respondent no. 2 recognizing his achievement in 

the field of Medicine. Sri Roy submits that the 

award ceremony is scheduled to be held at 6 p.m. 

today and invites the Court to pass an interim 
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order staying the conferment of the award upon 

the respondent no. 2. 

 
Sri Roy strongly bases his submission on the 

judgment of the Hon’ble Apex Court reported in 

2014 Volume I SCC page 384 in the matter of 

Balaram Prosad vs. Kunal Saha & Ors. Sri Roy 

takes this Court to paragraphs 143 and 144 of the 

said judgment.  

 
Paragraph 144 of the said judgment reads as 

follows :   

“Therefore, the negligence of Dr. Sukumar 

Mukherjee in treating the claimant’s wife had been 

already established by this Court in Malay Kumar 

Ganguly case. Since he is a senior doctor who was 

in charge of the treatment of the deceased, we are 

inclined to mention here that Dr. Mukherjee has 

shown utmost disrespect to his profession by being 

so casual in his approach in treating his patient. 

Moreover, on being charged with the liability, he 
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attempted to shift the claim on other doctors. We, 

therefore, in the light of the facts and circumstances, 

direct him to pay a compensation of Rs. 10 lakhs to 

the claimant in lieu of his negligence and we 

sincerely hope that he upholds his integrity as a 

doctor in the future and not be casual about his 

patients’ lives.” 

 
Sri Roy submits that on the basis of the 

aforementioned trenchant observations of the 

Hon’ble Apex Court, it was not appropriate on the 

part of the respondent no. 1 to confer the award to 

the respondent no. 2. In this connection he relies 

upon Article 144 of the Constitution of India which 

mandates that all authorities, civil and judicial,  

shall act in aid of the Supreme Court. Sri Roy 

argues that the decision to confer the award on the 

respondent no. 2 is violative of the mandate of 

Article 144 of the Constitution of India and 
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submits that the conferment of the award shall 

send a very wrong signal to the people at large.  

 
Sri Samrat Sen, learned counsel appearing 

on behalf of the respondent no. 1 questions the 

maintainability of the writ petition. Sri Sen argues 

that the writ petitioner does not have the locus 

standi to file the instant writ petition. He submits 

that the writ petition is in the nature of a public 

interest litigation and the writ petitioner has not 

taken leave of this Court under Order 1 Rule 8 of 

the CPC to move the same in representative 

capacity. He prays for dismissal on such score. 

 
Sri Sen also questions the writ petition being 

affirmed by the Power of Attorney holder. He 

submits that on a plain reading of the Power of 

Attorney which is annexed to the writ petition, the 

competence of the Power of Attorney holder to 

move the present cause-of-action before this 
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Hon’ble Court is doubtful. He also prays for 

dismissal of the writ petition on this score. 

The third submission of Sri Sen is that an 

informed decision has been taken by the 

competent administrative body of the State 

Government, viz., the Information and Cultural 

Department prior to short listing the names of the 

candidates for conferment of the prestigious award. 

The respondent no. 2 is sought to be awarded a 

citation along with a cash award. No legal benefit 

can accrue in favour of the respondent no. 2 out of 

the said award. 

 
He argues that the decision of the 

Government is not liable to be interfered with by 

the writ court. He submits that the incident 

complained of by the writ petitioner relates to a 

period of time which was 16 years back. The said 

incident is a solitary incident. The award, on the 

contrary, seeks to felicitate the respondent no. 2 



 6

for his enormous contribution to the field of 

Medicine prior to and subsequent to the said 

solitary incident. Such contribution deserves to be 

lauded by the Government through this award. 

 
Sri Dutta, learned counsel appearing on 

behalf of the respondent no. 2 opposes the writ 

petition on the ground of maintainability and 

reiterates the submissions of Sri Sen on these 

scores. He submits that to a challenge before this 

Hon’ble Court in WP 9758 (W) of 2011 by the 

respondent no. 2 questioning the order of the 

Medical Council of India dated 23rd May 2011 

ordering the removal of the name of the respondent 

no. 2 from the Registrar of the said Medical 

Council for a period of three months, the Hon’ble 

Single Bench was pleased to stay the operation of 

the decision by its solemn order dated 5th of July 

2011. 
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Sri Dutta argues that the present writ 

petitioner is actuated by personal vendetta by filing 

case after case on the respondent no. 2 in respect 

of  the solitary incident for which the Hon’ble Apex 

Court has already arrived at its finding and 

punished the respondent no. 2 for an amount of 

Rs. 10 lakhs. 

 
Heard the parties and considered the 

materials. 

 
This Court finds substance in the 

submission of Sri Roy with regard to the contents 

of paragraph 144 of the judgment reported in 2014 

Volume I SCC page 384 (supra). 

 
This Court also notices the mandate of 

Article 144 of the Constitution of India (supra). 

This Court is of the opinion that it will be 

necessary to consider at the stage of further 

hearing of this writ petition, the rationale behind 
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the administrative decision to confer the award on 

the respondent no. 2 in the face of the 

aforementioned observations and findings of the 

Hon’ble Apex Court. 

 
It is brought to the attention of this Court 

that the present writ petition being moved at the 

eleventh hour, it is not possible for the respondent 

no. 1 to arm itself with the records pertaining to 

the decision making process behind the grant of 

the award in favour of the respondent no. 2.  It is 

thus necessary to call for a comprehensive affidavit 

on the part of the respondents, particularly, the 

respondent no. 1 to explain the rationale behind 

the decision to grant the award in favour of the 

respondent no. 2. Such explanation becomes 

necessary in the context of the settled law that the 

writ court must examine the decision making 

process.   
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This Court also holds that in the particular 

facts and circumstances of the case, the locus 

standi of the writ petitioner to prefer the present 

writ application cannot be ignored. 

 
However, in the absence of further materials 

from the respondent no. 1 explaining the decision 

making process behind the grant of the award as 

challenged before this Court, this Court does not 

think it fit to stay the grant of such award at the 

present stage. 

 
However, this Court makes it abundantly 

clear that the grant of the said award shall be 

subject to the result of the writ petition. 

 
Let affidavit in opposition be filed within a 

period of two weeks from date; affidavit in reply be 

filed one week thereafter. 
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Matter to appear before the appropriate 

regular Bench on the 17th of June 2014 as a 

“Listed Motion”. 

 
Liberty is granted to the parties to mention 

the matter. 

 
Urgent certified photocopies of this order be 

made available to the parties, if applied for.                          

 

                            ( Subrata Talukdar, J. ) 

 

                                          
  

 


