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SYNOPSIS AND LIST OF DATES 

This special leave petition (SLP) raises vital questions related to public 

health and abuse of power by the government as well as public trust in the 

Supreme Court of India that deserve urgent intervention of this Hon’ble 

Court.  Whether the chief minister of a state can act in a deliberate and 

arbitrary manner in clear contravention of the Article 144 of Indian 

Constitution undermining the integrity of the Hon’ble Supreme Court?  

Whether the name of a Respondent charged with a mala fide action should 

be deleted from a writ petition filed under Article 226 of the Constitution 

without judging the merit of the application because the Respondent is also 

the chief minister of a state?  Whether a doctor who has been found guilty 

for reckless treatment by this Hon’ble Court causing death of a patient with 

categorical observation that his treatment “does not flow from any 

considered affinity to a particular school of thought, but out of sheer 

ignorance of basic hazards relating to use of steroids as also lack of 

judgment” may be appointed to a top post in the state health department with 

sweeping power to recommend the “Standard Treatment Guidelines” for 

other doctors and hospitals?  Whether the court below was justified in 

rejecting stay against the appointment of a negligent doctor as the “chief 

adviser” without any consideration of the potential danger that it may pose 

to innocent patients across the state?   

 



 

 

 

 

 

 

 

 

BRIEF BACKGROUND:    

1. The Petitioner, originally a physician from Kolkata, is also an 

overseas citizen of India (OCI) who is permanently settled in the USA 

working in the field of HIV/AIDS.  The Petitioner is also the 

founding-president of “People for Better Treatment” (PBT), a 

registered humanitarian society dedicated to promote a better 

healthcare delivery system in India.  The Petitioner and his wife, 

Anuradha Saha, also a USA-based child psychologist, came to India 

on vacation in 1998 when she died at an age of only 36 due to gross 

medical negligence by one Dr. Sukumar Mukherjee (Respondent no. 

3).  This Hon’ble Court found Dr. Mukherjee guilty for medical 

negligence and responsible for the wrongful death of Petitioner’s wife 

in a reported judgment passed on August 7, 2009 in Malay Ganguly 

vs. Dr. Sukumar Mukherjee & Ors. (2009) 9 SCC 221.  While the 

Hon’ble Apex Court remanded the case back to the National 

Consumer Commission (NCDRC) to determine the quantum of 

compensation to be paid by the negligent doctors/hospital, this 

Hon’ble Court also imposed an additional cost of Rs. 1 lakh only 

against Dr. Mukherjee and the hospital for their “stand taken and 

conduct” underscoring the heinous role played by Dr. Mukherjee in 

the death of Petitioner’s wife.  Although Dr. Mukherjee challenged his 

conviction by the Apex Court vide a Review Petition (Civil) No. 

1701/2009, the said Review petition was also promptly dismissed by 



 

 

 

 

 

 

 

 

this court vide an Order dated October 28, 2009.  The Hon’ble 

NCDRC imposed a total compensation of Rs. 1.7 crore, highest in 

Indian medico-legal history, against the negligent doctors/hospital 

including the highest compensation of Rs. 40.40 lakh against Dr. 

Mukherjee alone vide an order dated October 21, 2011 underscoring 

the worst role played by him in the wrongful death of Petitioner’s 

wife.       

2. The Medical Council of India (MCI) (Respondent no. 4) also found 

Dr. Mukherjee guilty for medical negligence and directed the West 

Bengal Medical Council (WBMC) to suspend/cancel his medical 

registration for a period of three months in an order dated May 23, 

2011 (Annexure-P1).  It may be pertinent to mention that the news of 

this long-drawn legal battle against medical negligence by your 

Petitioner has been widely publicized in West Bengal and across India 

over the past more than 14 years.  

3. Despite Dr. Mukherjee’s sordid medical background with 

unambiguous conviction for “medical negligence” by the Hon’ble 

Supreme Court and also by the MCI, Respondent no. 1, Ms. Mamata 

Banerjee, who is also the chief minister and health minister of West 

Bengal, embraced Dr. Mukherjee as she praised him as an “eminent” 

physician and declared to appoint him as the “chief adviser” for the 

health department in an open public ceremony held on April 20, 2012.  

This news was also widely publicized by the local and national media 



 

 

 

 

 

 

 

 

(Annexure-P2).  Being deeply aggrieved by the deliberate and 

seemingly sinister attempt on part of the Respondent no. 1 to promote 

Dr. Mukherjee who was responsible for his wife’s death, the Petitioner 

immediately wrote to the Respondent no. 1 vide a letter dated April 

22, 2012 requesting her to desist from appointing Dr. Mukherjee as 

the “chief adviser” for the health department.  In his letter addressed 

to the chief minister Ms. Mamata Banerjee (Respondent no. 1), the 

Petitioner reminded her that elevation of Dr. Mukherjee to the highest 

position in the health department as the “chief adviser” would not 

only be contemptuous for the Hon’ble Apex Court in view of their 

categorical observation as reported in Malay Ganguly (Supra.), it may 

also be harmful for public health as it is likely to pose serious danger 

for the hapless patients in West Bengal.  A copy of the letter dated 

April 22, 2012 sent to the Respondent no. 1 is annexed herewith and 

marked as Annexure-P3.  

4. Despite Petitioner’s urgent request to stop appointing Dr. Mukherjee 

as the “chief adviser” for the health department, the Respondent no. 1 

(or anybody from the health department) did not respond or took any 

action in this regard.  Instead, the Petitioner came to learn with great 

dismay that Principal Secretary of the West Bengal Health 

Department (Respondent no. 2) passed a formal Order dated July 12, 

2012 appointing Dr. Mukherjee (Respondent no. 3) as the “chief 

adviser” with sweeping power to control the healthcare system in 



 

 

 

 

 

 

 

 

West Bengal as declared earlier by the Respondent no. 1 in an open 

public ceremony on April 20, 2012 without any regard to the scathing 

criticisms made against Dr. Mukherjee by this Hon’ble Court in 

Malay Ganguly (Supra) .  Shockingly, the power bestowed upon Dr. 

Mukherjee by the government as the “chief adviser” included the 

exclusive authority to recommend the “Standard Treatment 

Guidelines” to be followed by the doctors/hospitals in West Bengal.  

A copy of the order dated July 12, 2012 passed by the health 

department is annexed herewith and marked as Annexure-P4.    

5. It is pertinent to mention that the primary ground that this Hon’ble 

Court previously held Dr. Mukherjee as grossly negligent in the 

treatment of Petitioner’s wife was that Dr. Mukherjee used a 

dangerous steroid preparation (“Depomedrol” at 80 mg twice daily) in 

the most reckless manner going far beyond the maximum dose of the 

said drug (40-120 mg once in 1-2 weeks) which eventually resulted in 

the untimely demise of the patient as this Hon’ble Court has 

categorically observed (2009 SCC 9, 221): 

“....the treatment line followed by Dr. Mukherjee 

which entailed administration of 80 mg of 

Depomedrol injection twice is not supported by any 

school of thought.  The treatment line, in this case, 

does not flow from any considered affinity to a 

particular school of thought, but out of sheer 



 

 

 

 

 

 

 

 

ignorance of basic hazards relating to the use of 

steroids as also lack of judgment.”  

 Thus, according to the Hon’ble Supreme Court, Dr. Mukherjee is 

absolutely ignorant about the dangers for use of steroids and he also 

lacks in judgment for providing appropriate therapy for patients.  As 

mentioned before, Dr. Mukherjee was also found guilty for 

“professional misconduct” by his peers in the MCI that directed to 

cancel/suspend his medical registration (Annexure-P1).   

6. It is truly alarming that even long after being held guilty for reckless 

use of steroids (“Depomedrol”) by the Hon’ble Apex Court and also 

by his peers in the MCI, Dr. Mukherjee has still maintained that there 

is nothing wrong with the use of “Depomedrol” as he prescribed for 

treatment of Petitioner’s wife as reported in Malay Ganguly (Supra.).  

In fact, in a sworn affidavit submitted earlier this month in response to 

the writ petition filed by your Petitioner before the Hon’ble Calcutta 

High Court, Dr. Mukherjee has categorically stated in Annexure-P6 

(para 9): 

“I submit that I had administered Depomedrol (to 

Petitioner’s wife) in accordance with the international 

standards and even now Depomedrol is used in various 

countries for treating patients. The dosage 

administered by me is also approved in various 



 

 

 

 

 

 

 

 

medical journals all over the medical world.  I further 

state that the dose of Depomedrol was never fatal or 

maximal.” 

Thus, there is no doubt that Dr. Mukherjee still firmly believes that the 

choice and dose of steroid (“Depomedrol”) that he used on 

Petitioner’s wife is correct and in accordance to the “international 

medical standards” despite the scathing criticism in this regard by this 

Hon’ble Court and also by his peers in the MCI.  In fact, as stated 

before, the Hon’ble Supreme Court in Malay Ganguly (Supra.) has 

emphatically held that Dr. Mukherjee’s choice and dose of steroid 

(“Depomedrol”) was not supported by “any school of thought” and 

that he used the said drug out of “sheer ignorance of the basic hazards 

relating to the use of steroids and also lack of judgment”.  It is indeed 

frightening that Dr. Mukherjee has now been appointed as the “chief 

adviser” for the health department and given an unfettered power to 

enforce his ignorance with the use steroids, e.g. “Depomedrol” as a 

“Standard Treatment Guideline” for doctors/hospitals in West Bengal 

posing a great threat for the innocent patients.                             

7. As mentioned before, nobody responded to the letter dated April 22, 

2012 sent by your Petitioner urging the Respondent no. 1 to stop from 

appointing Dr. Mukherjee as the “chief adviser” for the health 

department (Annexure-P3) as Dr. Mukherjee was officially appointed 

as the “chief adviser” in the health department on July 12, 2012 



 

 

 

 

 

 

 

 

(Annexure-P4).   With no other option to prevent Dr. Mukherjee from 

acquiring the exclusive power to regulate the treatment guidelines for 

the countless patients in hospitals/nursing homes across West Bengal 

as the “chief adviser” for the health department, the Petitioner moved 

the Calcutta High Court with an urgent writ petition being W. P. No. 

16879 (W) of 2012 seeking to stop implementation of the said order 

by the government to make Dr. Mukherjee as the “chief adviser” for 

the health department.  In the said writ petition, the Petitioner also 

prayed for an interim stay in the operation of the said order passed by 

the government since allowing Dr. Mukherjee to assume the post of 

the “chief adviser” for the health department with exclusive power to 

recommend the “Standard Treatment Guidelines” was likely to 

promote dangerous treatment guidelines for the doctors/hospitals 

posing a serious threat for the innocent patients of West Bengal. 

8. After preliminary hearing of the said writ petition on August 16, 2012, 

a division bench of the Hon’ble Calcutta High Court was pleased to 

issue notices on the question of maintainability which was raised by 

the Respondents (except the MCI which appeared as Respondent 

no.4). The Hon’ble High Court also passed an interim order directing 

the Petitioner to delete the name of Ms. Mamata Banerjee, chief 

minister and health minister of West Bengal, who featured as 

Respondent no. 1 in the said writ petition because in view of the 

Hon’ble High Court, the appointment of Dr. Mukherjee as the “chief 



 

 

 

 

 

 

 

 

adviser” for the health department was not taken by the Respondent 

no. 1“either personally or in official capacity” despite the fact, as 

specifically alleged in the said writ petition, that Respondent no. 1 had 

deliberately attempted to promote Dr. Mukherjee as an “eminent” 

physician and openly declared that he should be appointed as the 

“chief adviser” for the government to fix the ailing healthcare system 

in West Bengal in total disregard to the contrasting opinion expressed 

by this Hon’ble Court in Malay Ganguly (Supra.).  Furthermore, 

Hon’ble High Court also rejected the specific prayer of your Petitioner 

for an interim stay against the appointment of Dr. Mukherjee as the 

“chief adviser” to avoid the potential danger to public health as the 

court felt that “balance of convenience and inconvenience does not 

permit to grant stay in the public interest”.  

9. It is abundantly clear from the submissions made hereinabove that the 

Hon’ble Calcutta High Court has passed an order on August 16, 2012 

without application of mind to direct the Petitioner to delete the name 

of Ms. Mamata Banerjee from the list of the Respondents.  The court 

below was also wrong to dismiss the prayer for an interim stay as 

sought by the Petitioner to stop the appointment of Dr. Mukherjee as 

the “chief adviser” for the health department.  It must be noted that it 

was specifically alleged by the Petitioner that the Respondent no. 1 

had deliberately acted with a mala fide intention to appoint Dr. 

Mukherjee as the “chief adviser” for the health department.  The 



 

 

 

 

 

 

 

 

Hon’ble High Court’s direction to delete the name of Ms. Mamata 

Banerjee (Respondent no. 1) from the array of names of the 

Respondents without even looking into the merit of the writ petition is 

clearly wrong, especially on the face of the specific allegation of mala 

fide raised against the Respondent no. 1.  The court below was also 

wrong to dismiss Petitioner’s interim prayer of stay to stop the 

appointment of Dr. Mukherjee as the “chief adviser” as the court has 

failed to consider a potential but serious threat that looms for the 

innocent patients of West Bengal if Dr. Mukherjee is allowed to 

become the “chief adviser” and recommend the “Standard Treatment 

Guidelines” for the patients in West Bengal as specifically allowed by 

the health department in its order dated July 12, 2012 (Annexure-P4).  

Finally, the Hon’ble Calcutta High Court has also failed to appreciate 

the critical fact that the action by Respondent no. 1 to glorify Dr. 

Mukherjee by promoting him as the “chief adviser” for the health 

department in overt indifference to the scathing criticisms made by 

this Hon’ble Court in regard to Dr. Mukherjee’s “lack of judgment” 

and sheer ignorance about the “basic hazards” of treatment with 

steroids.  The deliberate act of overt deification of Dr. Mukherjee by 

the Respondent no. 1 clearly undermines the credibility of the Hon’ble 

Apex Court in the eyes of the public as it breaches the sacred tenet for 

dignity of the Hon’ble Apex Court which is guaranteed under Article 

144 of the Indian Constitution.                



 

 

 

 

 

 

 

 

LIST OF DATES AND EVENTS 

August 7, 2009: The Hon’ble Supreme Court of India holds Dr. 

Sukumar Mukherjee (Respondent no. 3) guilty for 

medical negligence and sheer ignorant about “basic 

hazards relating to the use of steroids resulting in 

the wrongful death of Petitioner’s wife.  The 

Hon’ble Apex Court remanded the case back to the 

National Consumer Commission (NCDRC) for 

determination of the quantum of compensation to 

be paid by the negligent doctors/hospital but also 

imposed an additional cost of Rs. 1 lakh only 

against Dr. Mukherjee and the hospital for their 

“stand taken and conduct” (2009 SCC 9, 221).  

May 23, 2011: Medical Council of India (MCI) (Respondent no. 

4) finds Dr. Mukherjee guilty for excessive use of 

steroids and directed West Bengal Medical Council 

(WBMC) to suspend/cancel his medical 

registration for a period of three months. A copy of 

the order No. MCI - 211 (2)(190)/2009-

Ethics/11831 dated 23.05.2011 passed by the 

Medical Council of India is annexed hereto and 

marked as Annexure P/1 (Pages :         to           ). 



 

 

 

 

 

 

 

 

October 21, 2011: The Hon’ble NCDRC imposed a compensation of 

Rs. 1.7 crore, highest in Indian medico-legal 

history, for wrongful death of Petitioner’s wife 

including a maximum penalty against Dr. 

Mukherjee.     

April 20, 2012: The Respondent no. 1, chief minister and health 

minister of West Bengal, glorifies Dr. Mukherjee 

as an “eminent” physician and declared openly that 

he would be appointed as the “chief adviser” for 

the health department to improve the ailing 

healthcare system. A copy of the Newspaper 

Report dated 21.04.2012 is annexed hereto and 

marked as Annexure P/2(Pages :         to           ). 

April 22, 2012: The Petitioner sends a letter to the Respondent no. 

1 requesting her not to appoint Dr. Mukherjee as 

the “chief adviser” for the health department 

because it would undermine credibility of the 

Hon’ble Apex Court and also because it would 

pose serious danger for the innocent patients of 

West Bengal. A copy of the letter dated 22.04.2012 

from PBT to Ms. Mamta Banerjee, Chief Minister, 

State of West Bengal is annexed hereto and marked 

as  Annexure P/3(Pages :         to           ). 



 

 

 

 

 

 

 

 

July 12, 2012:  The West Bengal Health Department passed an 

Order appointing Dr. Mukherjee as the “chief 

adviser” with sweeping power to regulate 

healthcare system including the power to 

recommend the “Standard Treatment Guidelines” 

for the doctors and hospitals in West Bengal. A 

copy of the order 

No.HF/O/MERT/880/HF/SPSRC/08/12/PT.II 

dated 12.07.2012 is annexed hereto and marked as 

Annexure P/4(Pages :         to           ). 

July, 2012:  The Petitioner files a writ petition vide W.P. No. 

16879(W) of 2012 before the Hon’ble Calcutta 

High Court seeking to dismiss the said Order 

passed by the government on July 12, 2012 and 

also seeking an interim stay against the 

appointment of Dr. Mukherjee to act as the “chief 

adviser” for the health department in West Bengal. 

A copy of the Writ Petition No.16879 (W) of 2012 

dated 30.07.2012 is annexed hereto and marked as 

Annexure P/5 (Pages :         to           ). 

August 16, 2012:  The Hon’ble Calcutta High Court dismissed the 

    interim prayer of stay against the appointment of 

    Dr. Mukherjee as the “chief adviser” and also 



 

 

 

 

 

 

 

 

    directed the Petitioner to delete the name of the 

    Respondent no. 1, the chief minister and health 

    minister, from the  array of names of Respondents 

    in the said writ petition. 

 19.09.2012   Hence this Special Leave Petition (SLP).   

 

 

   

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 

  IN THE SUPREME COURT OF INDIA 

CIVIL APPEALATE JURISDICTION 

[UNDER ARTILE 136 OF THE CONSTITUTION OF INDIA] 

SPECIAL LEAVE PETITION (CIVIL) D NO. 31277 OF 2012 

(Against the impugned Interim Order dated 16.08.2012 passed by the 

Hon’ble Cacutta High Court in Writ Petition No. 16879 (W) of 2012) 

      POSITION OF THE PARTIES 

            HIGH COURT THIS COURT  

    

IN THE MATTER OF :- 

 DR. KUNAL SAHA         

 PERMANENT RESIDENT OF 

 2704 BRIDGEWATCH LANE 

 HILLIARD, OH 43026, USA 

 AND LOCAL RESIDENT OF 

 SUBOL APARTMENT (FLAT-E1) 

 7 NILGUNGE ROAD,  

 KOLKATA 700056  Petitioner  Petitioner 

 

VERSUS 

1.  MS. MAMATA BANERJEE    

     CHIEF MINISTER, GOVT. OF WEST BENGAL 

    WRITERS’ BUILDING 

    KOLKATA 700001   Resp. No. 1    Resp. No. 1  

 

2.  PRINCIPAL SECRETARY  

 DEPT. OF HEALTH & FAMILY WELFARE 

    SWASTHYA BHAVAN 

    SALT LAKE, KOLKATA   Resp. No. 2         Resp. No. 2  



 

 

 

 

 

 

 

 

     

3.  DR. SUKUMAR MUKHERJEE  

 “AISHANI”, DA- 05, SECTOR- I 

 SALT LAKE, KOLKATA 700064    Resp. No. 3        Resp. No.3  

 

4.   SECRETARY, MEDICAL COUNCIL OF INDIA(MCI) 

 POCKET- 14, SECTOR- 8 

 DWARKA, PHASE- I 

 NEW DELHI 110077         Resp. No. 4      Resp. No. 4  

 

TO 

THE HON’BLE CHIEF JUSTICE OF INDIA 

AND HIS COMPANION JUSTICES OF THE  

SUPREME COURT OF INDIA 

   THE HUMBLE PETITION OF  

THE PETITIONER  ABOVENAMED 

 

MOST RESPECTFULLY SHOWETH: 

The petitioner is filing this Special Leave Petition (SLP) against the 

impugned interim Order dated 16.08.2012 passed by the Hon’ble Calcutta 

High Court in Writ Petition No. 16879(W) of 2012, whereby the Hon’ble 

Division Bench of Calcutta High Court was pleased to pass an interim order 

directing the Petitioner to delete the name of the Respondent no. 1 (Ms. 

Mamata Banerjee, chief minister and health minister of West Bengal) 

without looking into the subject matter and questions of law raised in the 

said writ petition.  The Hon’ble Calcutta High Court was further pleased to 



 

 

 

 

 

 

 

 

dismiss the prayer of your Petitioner for an interim stay against the 

appointment of Dr. Mukherjee (Respondent no. 3) as the “chief adviser” for 

the health department without any consideration to the serious issues raised 

in the said writ petition that have important public interest and imminent 

implications on healthcare for the patients in West Bengal. 

2. QUESTIONS OF LAW: 

The following are substantial questions of law for consideration before this 

Hon’ble Court.  These questions also have other important implications for 

public trust in the judiciary and healthcare delivery system. 

a. Whether the court below was justified to direct that the name of 

Respondent no. 1 to be deleted from the array of names of the 

Respondents without looking into the merit of the application that 

appointment of Dr. Mukherjee (Respondent no. 3) as the “chief 

adviser” for the health department was a deliberate act at the instance 

of the Respondent no. 1 who is also the chief minister as well as 

health minister of West Bengal?   

b. Whether the court below was justified to direct that the name of the 

Respondent no. 1 must be deleted from the list of names of 

Respondents at the very onset when specific allegation of mala fide 

intention was raised against the Respondent no. 1? 

c. Whether the court below was justified in deleting the name of the 

Respondent no. 1 from the writ petition despite her explicitly 



 

 

 

 

 

 

 

 

contemptuous action against the categorical observations made by the 

Hon’ble Supreme Court by completely ignoring the judgment passed 

by the Hon’ble Apex Court in Malay Ganguly (Supra.) which sharply 

contradicted the expressed glorification of Dr. Mukherjee by the 

Respondent no. 1? 

d. Whether the court below made a grave error in law by directing to 

delete the name of the Respondent no. 1 whose deliberate action to 

promote Dr. Mukherjee as “chief adviser” clearly undermined public 

trust in the judicial system in view of the undeniable fact that the 

Hon’ble Apex Court had already found Dr. Mukherjee as a reckless 

and negligent physician who is ignorant about the “basic hazards” of 

steroid therapy in Malay Ganguly (Supra.)? 

e. Whether the court below was justified to ignore the significance of the 

specific allegation raised against the Respondent no. 1 that her 

deliberate move to promote Dr. Mukherjee was in clear opposition to 

the unequivocal observations made by this Hon’ble Court in Malay 

Ganguly (Supra.) which clearly violates the sanctity of the Article 144 

of Indian Constitution that “All authorities, civil and judicial, in the 

territory of India shall act in the aid of the Supreme Court”? 

f. Whether the court below was justified to pass an order for deletion of 

the name of the Respondent no. 1 from the writ petition filed under 

Article 226 of the Constitution even prior to judging the merit of the 



 

 

 

 

 

 

 

 

said application? 

g. Whether the court below was justified in denying the prayer for an 

interim stay against the appointment of Dr. Mukherjee (Respondent 

no. 3) as the “chief adviser” for the government with exclusive power 

to control the entire medical system in the state including the power to 

regulate the “Standard Treatment Guidelines” for all hospitals/doctors 

on the face of the undeniable fact that Dr. Mukherjee was found guilty 

by the Hon’ble Supreme Court for negligent therapy causing death of 

a patient with scathing observation that his treatment “does not flow 

from any considered affinity to a particular school of thought, but out 

of sheer ignorance of basic hazards relating to use of steroids as also 

lack of judgment”?  

h. Whether the court below was justified in rejecting Petitioner’s prayer 

for an interim stay based on the misconceived notion that the 

“balance of convenience and inconvenience does not permit to grant 

stay in the public interest”?   

i. Whether the court below was justified to dismiss the interim prayer to 

stay the appointment of Dr. Mukherjee as the “chief adviser” for the 

health department in view of the fact that his medical registration had 

also been directed to be suspended/cancelled by his peers in the MCI 

as they also found him guilty for medical negligence? 

 



 

 

 

 

 

 

 

 

3.  DECLARATION IN TERMS OF RULE 4 (2) 

The Petitioner states that no other petition for Special Leave to Appeal 

against the impugned Judgment and final order, dated 16.08.2012 

passed by the Hon’ble Calcutta High Court in W.P. No.16879(W) of 

2012 has been filed by them before this Hon’ble Court. 

4. DECLARATION IN TERMS OF RULE 6: 

That the Annexures P/1  to P/6 produced along with this SLP are true 

photocopies of the pleadings/documents which also formed part of the 

records of the case in the Court below against whose order, the leave 

to appeal is sought for in this petition. 

5. GROUNDS: 

Leave to appeal is sought on amongst the following grounds: 

I. Because the impugned interim order passed by the court below  is 

 incurably bad in law and must be set aside. 

II. Because the court below has passed an interim order to delete the 

name of Ms. Mamata Banerjee, Respondent no. 1, who is also the 

chief minister and health minister of West Bengal, from the array of 

names of the Respondents in a completely arbitrary manner without 

proper consideration of the unique facts and specific allegations raised 

against her in the said writ petition.     



 

 

 

 

 

 

 

 

III. Because the court below has dismissed the interim prayer for a stay of 

the order passed by the government in Annexure-P4 without 

application of mind by failing to appreciate that appointment of Dr. 

Mukherjee (Respondent no. 3) as the “chief adviser” for the health 

department is likely pose serious threat to the health of the innocent 

patients in hospitals and nursing homes across West Bengal. 

IV. Because while directing the Petitioner to delete the name of the 

Respondent no. 1 from the said writ petition because she is the chief 

minister as well as health minister of West Bengal, the court below 

has failed to appreciate the fundamental tenet of democracy, “be you 

ever so high, the law is above you”, which has been upheld by this 

Hon’ble Court over the years for protection of the ordinary people 

from the abuse of power by the people in government. 

V. Because the court below has directed to delete the name of the 

Respondent no. 1 from array of names of the Respondents in the most 

capricious manner without giving any heed to the specific points 

raised in the said writ petition on an untenable ground that the 

decision to appoint Dr. Mukherjee as the “chief adviser” for the health 

department was not taken by the Respondent no. 1 “either personally 

or in official capacity”.   

    The court below has failed to appreciate that the 

Respondent no. 1 is also the chief minister/health minister of West 



 

 

 

 

 

 

 

 

Bengal and thus, she was well aware of the appointment of Dr. 

Mukherjee as the “chief adviser” for the health department.  The 

Respondent no. 1 also did not care that Dr. Mukherjee was found 

guilty for medical negligence causing death of a patient by this 

Hon’ble Court (2009 SCC 9, 221) and that he has already paid the 

highest compensation in Indian medico-legal history or that his 

medical registration was directed to be suspended/cancelled even by 

his peers in the MCI  .  The court below has also failed to appreciate 

that the Respondent no. 1 also refused to give any heed to Dr. 

Mukherjee’s tainted medical background even after the Petitioner 

brought this to her attention through his letter dated April 22, 2012 

(Annexure-P3).  The court below has also ignored the specific 

allegation raised against the Respondent no. 1 that she had 

deliberately attempted with a mala fide intention to promote Dr. 

Mukherjee as an “eminent” physician in an open public ceremony and 

declared that the he should be appointed as the “chief adviser” for the 

government to improve the healthcare system long before the health 

department formally appointed Dr. Mukherjee as the “chief adviser” 

with sweeping power to control the medical system.  

VI. Because the court below has clearly erred to pass an interim order 

directing to delete the name of the Respondent no. 1 from the list of 

names of the Respondents without any consideration to the 

undeniable fact that allegation of mala fide intention was specifically 



 

 

 

 

 

 

 

 

raised against the Respondent no. 1 for her deliberate abuse of the 

governmental power to appoint a tainted physician (Dr. Mukherjee) as 

the “chief adviser” for the health department.  It must be mentioned 

that the wilful attempt on part of the Respondent no. 1 to elevate Dr. 

Mukherjee as the “chief adviser” for the health department assumes a 

more serious proposition because of the wide-spread power given to 

Dr. Mukherjee with his post of the “chief adviser” which includes 

exclusive authority to frame the “Standard Treatment Guidelines” for 

hospitals/doctors in West Bengal.  It is to be noted that despite Dr. 

Mukherjee’s sheer ignorance about the “basic hazards” to public 

health and his “lack of judgment” as found by this Hon’ble Court in 

Malay Ganguly (Supra.), he has been given the exclusive authority to 

recommend the “Standard Treatment Guidelines” for all patients in 

West Bengal.  

VII. Because the court below has made a grave error in law by rejecting 

the interim prayer for stay against the appointment of Dr. Mukherjee 

as the “chief adviser” for the health department with a misconceived 

notion that the “balance of convenience and inconvenience does not 

permit to grant stay in the public interest”.  The court below has 

remained oblivious of the undisputed facts in this case that Dr. 

Mukherjee was found guilty for reckless therapy and for being sheer 

ignorant about “basic hazards” to public health in use of steroids as 

held by this Hon’ble Court in Malay Ganguly (Supra.).  Dr. 



 

 

 

 

 

 

 

 

Mukherjee was also found guilty for “medical negligence” by his 

peers in the highest medical regulatory authority in India (MCI).  

More importantly, the court below has also failed to appreciate that 

Dr. Mukherjee has still maintained a firm, albeit erroneous, belief that 

the steroids (“Depomedrol”) which he used on Petitioner’s wife was 

in accordance with the international standards and supported by 

medical journals all over the world.  In other words, Dr. Mukherjee 

still strongly believes that the categorical observations against his 

steroid therapy as made by the Hon’ble Supreme Court and by his 

peers in the MCI are without any merit.  The Hon’ble Apex Court has 

unequivocally held in Malay Ganguly (Supra.) that the steroid therapy 

advised by Dr. Mukherjee is “not supported by any school of thought” 

and that his advise for such treatment is “out of sheer ignorance of 

basic hazards relating to the use of steroids as also lack of judgment”.  

Obviously, the lives of the innocent patients in West Bengal may be 

put in serious peril with Dr. Mukherjee acting as the “chief adviser” 

for the health department with unfettered power to establish the 

“Standard Treatment Guidelines” for hospitals across West Bengal.  

As the Hon’ble Apex Court has found in Malay Ganguly (Supra.), use 

of steroid therapy as recommended by Dr. Mukherjee as the “chief 

adviser” is likely to inflict serious injury or death on the hapless 

patients in West Bengal.  Considering the unique facts and serious 

circumstances involved in the instant matter, there can be no argument 



 

 

 

 

 

 

 

 

that the balance of convenience and inconvenience clearly favours for 

issuance of a stay order against the appointment of Dr. Mukherjee as 

the “chief adviser” for protection of the defenceless patients in West 

Bengal.           

VIII. Because the court below has directed to delete the name of the 

Respondent no. 1 from the writ petition without any consideration of 

the fact that while nominating Dr. Mukherjee as the “chief adviser” 

for the health department, Respondent no. 1 deliberately kept blind 

eyes to the sordid medical background of Dr. Mukherjee including his 

unequivocal conviction for “medical negligence” by the Hon’ble 

Supreme Court and MCI which has been highly publicized by the 

local and national media.  The appointment of Dr. Mukherjee as the 

“chief adviser” for the health department has undoubtedly sent a 

wrong signal for the ordinary people and hapless patients in West 

Bengal.  There is little doubt that the Respondent no. 1 has grossly 

abused her position as the chief minister and health minister of West 

Bengal to appoint the Dr. Mukherjee as the “chief adviser” for the 

health department.   

IX. Because the court below has rejected the interim prayer by the 

Petitioner seeking a stay of the order passed by the government to 

appoint Dr. Mukherjee as the “chief adviser” for the health 

department ignoring the serious risk that it may pose for numerous 

patients in West Bengal.  Instead, the court below has directed the 



 

 

 

 

 

 

 

 

Petitioner to delete the name of the Respondent no. 1 who has clearly 

abused her position in the government without any concern for the 

ordinary people of West Bengal to promote Dr. Mukherjee.  This 

Hon’ble Court has underscored the important role of the judiciary 

against all abusive activities by the government in numerous decisions 

over the past decades which was echoed in S.P. Gupta vs. President of 

India & Ors. (AIR 1982 SC 149) where this Hon’ble Court has held:      

  “........It is to aid the judiciary in this task that the power 

of judicial review has been conferred upon the judiciary 

and it is by exercising this power which constitutes one of 

the most potent weapons in armory of the law, that the 

judiciary seeks to protect the citizen against violation of 

his constitutional or legal rights or misuse of abuse of 

power by the State or its officers. The judiciary stands 

between the citizen and the State as a bulwark against 

executive excesses and misuse or abuse of power by the 

executive .Judges should be of stern stuff and tough fibre, 

unbending before power, economic or political, and they 

must uphold the core principle of the rule of law which 

says "Be you ever so high, the law is above you." This is 

the principle of independence of the judiciary which is 

vital for the establishment of real participatory 

democracy, maintenance of the rule of law as a dynamic 



 

 

 

 

 

 

 

 

concept and delivery of social justice to the vulnerable 

sections of the community”.  

X. Because the court below was clearly wrong to dismiss 

Petitioner’s interim prayer to stop Dr. Mukherjee from 

assuming the role of the “chief adviser” for the health 

department despite the undisputed fact that the MCI 

(Respondent no. 1) had already found Dr. Mukherjee guilty for 

“professional misconduct” and directed the state medical 

council to suspend/cancel his medical registration vide an order 

dated May 23, 2012 (Annexure-P1).  While Dr. Mukherjee 

managed to obtain a temporary stay from the Calcutta High 

Court against the said order passed by the MCI primarily on a 

technical ground that the MCI had no appellate authority to take 

disciplinary action against the Kolkata doctor (Dr. Mukherjee), 

the court below should have granted the stay to prevent Dr. 

Mukherjee from assuming the post of “chief adviser” for the 

health department considering the danger it may bring for the 

ordinary patients in hospitals across West Bengal.             

XI. Because the impugned interim order passed by the lower court 

is otherwise bad in law and must be set aside.  

13.  GROUNDS FOR INTERIM RELIEF:     

 Because for the reasons stated in paragraphs 1-5 above, the Petitioner 



 

 

 

 

 

 

 

 

has a good prima facie case. The balance of convenience is in favour 

of the Petitioner. The Petitioner and the general public will suffer 

irreparable injury if stay is not granted against the interim order passed 

by the Hon’ble Calcutta High Court as it has passed the said order 

without looking into the subject matter or merit of the writ petition as 

discussed hereinabove. 

14. MAIN PRAYER 

It is, therefore, most respectfully prayed that your Lordships may graciously 

be pleased to:- 

a. Grant Special Leave to appeal against the impugned interim order 

dated August 16, 2012 passed by the Hon’ble Calcutta High Court 

in Writ Petition No. 16879 (W) of 2012. 

b. Pass any other order/orders as may be deemed fit in the facts and 

circumstances of this case. 

15.  PRAYER FOR INTERIM RELIEF:  

a.  Stay of impugned interim order dated August 16, 2012 passed 

  by the Hon’ble Calcutta High Court in Writ Petition No. 16879 

  (W) of 2012. 

b. Pending hearing of this application, Your Lordships may be 

pleased to pass an order of stay any further 

action/implementation of the order dated July 12, 2012 passed 



 

 

 

 

 

 

 

 

by the West Bengal Department of Health and Family Welfare 

(Annexure-P4). 

 

AND FOR THIS ACT OF KINDNESS THE PETITIONER AS IS DUTY 

BOUND SHALL EVER PRAY 

 

                 DRAWN & FILED BY  

 

 

            [T.V.GEORGE] 

             Advocate for the Petitioner 

New Delhi  

Dated : 19 -09-2012 

 

 

 

 

 

 

 

 

  

 

 



 

 

 

 

 

 

 

 

IN THE SUPREME COURT OF INDIA 

CIVIL APPELLATE JURISIDICTION 

SPECIAL LEAVE PETITION (CIVIL) D NO. 31277 OF 2012 

 

Dr. Kunal Saha       .…Petitioner   

Versus 

Ms. Mamata Banerjee & Ors.     ….Respondents                                               

CERTIFICATE 

 Certified that the Special Leave Petition is confined only to the pleading 

before the Court / Tribunal whose order is challenged and the documents relied 

upon in those proceedings. No additional facts, documents or grounds have been 

taken on relief upon in the Special Leave Petition. It is further certified that the 

copies of the documents / annexures  excepted Annexure P/6 are attached to the 

Special Leave Petition are necessary to answer the question of law raised in the 

petition or to make out grounds urged in the Special Leave Petition for 

consideration of this Hon’ble Court. This certificate is given on the basis of the 

instructions given by the petitioner / petition authorized by the petitioner whose 

affidavit is filed in support of the Special Leave Petition.  

       DRAWN & FILED BY  

          [T.V.GEORGE] 

             Advocate for the Petitioner 

New Delhi  

Dated : 19-09-2012 

 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

IN THE SUPREME COURT OF INDIA 

CIVIL APPELLATE JURISIDICTION 

I.A. No._________ OF 2012 

IN 

SPECIAL LEAVE PETITION (CIVIL) D NO. 31277 OF 2012 

IN THE MATTER OF :-  

Dr. Kunal Saha       .…Petitioner   

Versus 

Ms. Mamata Banerjee & Ors.     ….Respondents                                               

APPLICATION FOR PERMISSION TO FILE ADDITIONAL 

DOCUMENTS. 

TO 

THE HON’BLE CHIEF JUSTICE OF INDIA 

AND HIS COMPANION JUSTICES OF THE  

SUPREME COURT OF INDIA 

THE HUMBLE PETITION OF  

THE PETITIONER 

                 ABOVE NAMED 

 



 

 

 

 

 

 

 

 

MOST RESPECTFULLY SHOWETH: 

1. The applicant had filed accompanying Special Leave Petition against   

the impugned Order passed by the Hon’ble Calcutta High Court in 

Writ Petition No. 16879(W) of 2012,dated 16.08.2012  

2. That the averments in the Special Leave Petition may be permitted to 

be referred in this connection at the time of hearing. 

3. That after the impugned order was passed, respondent No.3 Dr. 

Sukumar Mukherjee has filed his counter affidavit before the Hon’ble 

High Court and the said counter affidavit is relevant for the issues 

involves in the present Special Leave Petition. The said counter 

affidavit filed by the Respondent No. 3 dated nil in W.P. No. 16879 

(W) of 2012  is annexed hereto and marked as Annexure P/6 (Pages;        

to        ) 

6. That the application is bona fide and in the interest of justice. 

Prayer 

It is therefore most respectfully prayed that you Lordships may 

graciously be pleased to :  

a) permit the applicant to file the counter affidavit filed by the 

Respondent No.3 in W.P. No.16879 (W) of 2012 as Annexure P/6 

b) pass such further and order/orders as this Hon’ble  Court may deem 

fit in the facts and circumstances of  the present case.  



 

 

 

 

 

 

 

 

                          DRAWN & FILED BY  

                         

       [T.V.GEORGE] 

                   Advocate for the Petitioner 

 

NEW DELHI  

Filed on :19.09.2012      

 

IN THE SUPREME COURT OF INDIA 

CIVIL APPELLATE JURISIDICTION 

I.A. No._________ OF 2012 

IN 

SPECIAL LEAVE PETITION (CIVIL) D NO. 31277 OF 2012 

IN THE MATTER OF :-  

Dr. Kunal Saha       .…Petitioner   

Versus 

Ms. Mamata Banerjee & Ors.     ….Respondents                                               

APPLICATION FOR EXEMPTION FROM FILING CERTIFIED 

COPY OF THE IMPUGNED ORDER 

TO 

THE HON’BLE CHIEF JUSTICE OF INDIA 

AND HIS COMPANION JUSTICES OF THE  

SUPREME COURT OF INDIA 

THE HUMBLE PETITION OF  

THE PETITIONER 

                 ABOVE NAMED 

 



 

 

 

 

 

 

 

 

MOST RESPECTFULLY SHOWETH: 

1. The applicant had filed accompanying Special Leave Petition against   

the impugned Order passed by the Hon’ble Calcutta High Court in 

Writ Petition No. 16879(W) of 2012,dated 16.08.2012  

2. That the averments in the Special Leave Petition may be permitted to 

be referred in this connection at the time of hearing. 

3. That after the impugned order was passed the applicant had applied 

for a certified copy of the impugned order but the same has not 

received so far. Therefore the petitioner filed a typed copy of the 

impugned order in order to avoid further delay in filing Special Leave 

Petition. 

6. That the application is bona fide and in the interest of justice. 

Prayer 

It is therefore most respectfully prayed that you Lordships may 

graciously be pleased to :  

a) Exempt the petitioner from filing the certified copy of the impugned 

order passed by the Hon’ble Calcutta High Court in Writ Petition No. 

16879(W) of 2012, dated 16.08.2012  

b) pass such further and order/orders as this Hon’ble  Court may deem 

fit in the facts and circumstances of  the present case.  



 

 

 

 

 

 

 

 

                          DRAWN & FILED BY  

                         

       [T.V.GEORGE] 

                   Advocate for the Petitioner 

 

NEW DELHI  

Filed on :19.09.2012      


