
District : Kolkata 

In the High Court at Calcutta  

Constitutional Writ Jurisdiction 

Appellate Side  

 

W. P. NO.              (W) of 2012 

 
In the matter of: 

An application under Article 226 of 

the Constitution of India; 

And 

In the matter of: 

Writ of and/or in the nature of 

Mandamus and/or Certiorari 

and/or Prohibition and/or any 

other appropriate Order or 

Directions in the matter thereof; 

And 

In the matter of: 

Public Interest Litigation for 

immediate establishment of a 

legitimate West Bengal Medical 
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Council (WBMC) by holding long 

overdue election as stipulated 

under the law within next three 

months. 

And 

In the matter of: 

Formation of an Adhoc Medical 

Council with unelected members 

chosen by the state government 

solely based on their political 

affiliation causing great mistrust 

among the ordinary people; 

And 

In the matter of: 

Violation of the Article 14 and 21 of 

Indian Constitution that 

guarantees right for life and equal 

treatment for everybody living in 

West Bengal and across India;  
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And 

In the matter of: 

Violation of fundamental rights of 

victims of alleged “medical 

negligence” whose complaints 

against doctors are kept 

languishing in WBMC for years and 

even decade in brazen violation of 

the medical “Code of Ethics”.  

 

And 

 
In the matter of: 

Violation of the Indian Medical 

Council Act, 1956 (“Medical 

Council Act”) as well as Bengal 

Council Act, 1914 (as amended) 

that has stipulated that election for 

new medical council must be held 

after every 5 years.  
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And 

 
In the matter of: 

Violation of the fundamental 

principle of justice as mandated 

under a similar situation by a 3-

judges bench of the Hon’ble 

Supreme Court in K.B. Nagur vs. 

Union of India (W.P. Civil No. 33 of 

2009) vide a judgment dated 

February 24, 2012 where it has 

been categorically held that in case 

Government is unable to hold 

election to form a new medical 

council within the prescribed term, 

“it shall complete the process 

within a reasonable time 

thereafter and in no case, 

exceeding three months from the 

date on which the term of the 
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members in office expires” 

(emphasis added).  

And 

In the matter of: 

 

 “People for Better Treatment” (PBT), 

a registered, non-government 

organization (NGO) acting through its 

founding President, Dr. Kunal Saha, 

residing at Subol Apartment, Flat – E1, 7 

Nilgunge Road, P.O. Belghoria, Kolkata - 

700056. 

……Petitioner 

-Versus- 

1. The State of West Bengal, through 

the Principal Secretary, Dept. of Health 

and Family Welfare, Government of West 

Bengal, Swastha Bhavan, GN 29, Sector 

V, Salt Lake, Kolkata – 700091. 

 

2. The Principal Secretary, Dept. of 

Health and Family Welfare, 

Government of West Bengal, Swastha 
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Bhavan, GN 29, Sector V, Salt Lake, 

Kolkata – 700091. 

 

3. The Registrar, West Bengal 

Medical Council (WBMC), 8 Lyons 

Range (3rd Floor), Kolkata – 700091 

……..Respondents 

To, 

Hon’ble Mr. Jainarayan Patel, Chief Justice and His Companion 

Justices of the said Hon’ble Court.  

 

The humble petition of the 

petitioner abovenamed. 

 

MOST RESPECTFULLY SHEWETH: 

 
1. The petitioner, “People for Better Treatment”, popularly 

known as PBT, is a registered, non-government organization 

(NGO) involved with humanitarian activities for promotion of a 

better healthcare delivery system and for prevention of corruption 

in India. PBT has already made major contributions in 

bringing positive changes in the flawed healthcare regulatory 
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system through public awareness programmes and Public Interest 

Litigations popularly known as PIL for fairness and better 

transparency in the investigation of complaints against delinquent 

doctors through the enactment of provisions in the Medical 

Council of India Popularly known as MCI “Code of Ethics and 

Regulations” (Sections 8.7 and 8.8) through a historic PIL in the 

Hon’ble Supreme Court (2003 SCC 8, 490). Another important PIL 

moved by the PBT to stop “doctors’ strike” is still pending before 

the Hon’ble Apex Court in which the court has already issued 

notices to the MCI and others medical organizations (SC Writ 

Petition Civil No. 316/2006; People for Better Treatment vs. MCI & 

Ors.). PBT is also involved in enhancing public awareness about 

patients’ rights and doctors’ obligations through public seminars, 

conferences and advertisements across India. Over the past 

decade, PBT has emerged as a major source of support for the 

hapless patients and victims of “medical negligence” in West 

Bengal and India. 

2. That throughout the civilized world, medical councils have 

been established primarily to regulate medical practice by doctors 

for protection of the defenceless patients. While the Medical 
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Council of India (MCI), central medical regulatory authority in the 

country, has the added duty to maintain an acceptable standard 

of medical education and to grant recognition to medical colleges, 

State Medical Councils including WBMC has the primary 

responsibility for prevention of “medical negligence” by taking 

appropriate disciplinary actions against the errant physicians. In 

fact, the primary objective of WBMC, as seen on their website 

(www.wbmc.in) has categorically stated that their primary 

objective is “to institute enquiry on the allegation of patient parties 

for negligence, wrong treatment, misbehavier of qualified Medical 

Practitioners registered with this Council and to decide & 

determine on the context. The name of the accused doctor, if 

found guilty of infamous conduct, on enquiry, is removed from the 

register of medical practitioner, for a specific period as per 

decision of the Council”. 

3. It may be pertinent to mention that the provisions in the 

Indian Medical Council (IMC) Act, 1956 envisaged formation of 

State Medical Council and State Medical Register in every state of 

India for regulation of registration and practice of medicine by the 

registered physicians in each state. The MCI is empowered under 

http://www.wbmc.in/
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Section 33 of the IMC Act, 1956 to frame new regulations with 

prior approval from the Central Government and such regulations 

are also binding on the State Medical Councils as held by the 

Hon’ble Supreme Court in MCI vs. State of Karnataka (1998 SCC 

6, 131) and Dr. P. Srivastava vs. State of M.P. (1999 SCC 7, 120). 

All State Medical Councils in India including WBMC are also duty 

bound to adhere to the rules present in the MCI “Code of Ethics 

and Regulations” (framed under IMC Act, 1956) as has been 

previously held by this Hon’ble Court in W.P. 1873/2003 (Dr. 

Kunal Saha vs. WBMC & Ors.).  

4. There can be no argument that “medical negligence” is a 

social evil of the worst kind. Incident of medical negligence and 

ethical violation by healthcare workers including doctors is rapidly 

increasing in West Bengal as evident from the frequent reports by 

the media. The WBMC has the exclusive authority to investigate 

and take appropriate disciplinary action against the negligent 

medicos in a timely fashion in order to protect the innocent 

patients who are at the mercy of their doctors. There is no dispute 

that in order to maintain public trust on our healthcare delivery 

system and to ascertain a high degree of integrity in the 
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performance of the medical council, a new, fair and impartial 

WBMC must be formed through as stipulated under the law 

through open and impartial election at regular intervals. 

5. That Bengal Medical Act, 1914 (as amended) provides the 

rules and regulations for establishment and purpose of WBMC 

(Annexure-“P-1”). Section 4 of the said Act provides relevant 

information for election and/or nomination of members from the 

registered medical practitioners in the state to establish WBMC. 

While some members are “nominated” by the state government, 

majority of the members for WBMC must be elected through 

voting among the peers of duly registered doctors in West Bengal. 

Like MCI and other State Medical Councils in India, election of 

members for WBMC are to be held at 5 years intervals as 

stipulated under Bengal Medical Act, 1914 (as amended).  

6. It is shocking that the last election for WBMC was held 

more than seven years ago in 2005. As indicated above, the 

WBMC issued a public notice (No. 35-C/WBMC-Elec./83-2009) on 

18th August, 2010 for the registered medical practitioners 

informing about the Electoral Roll for the upcoming election of 
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members for the medical council (Annexure-“P-2”). Ironically, even 

though the term of the previous WBMC had expired in 2010, no 

election for formation of a new medical council has taken place 

until now. In fact, the WBMC remained virtually non-functional 

since the expiration of the legitimate term of the previous Council 

in 2010. Under a seemingly turbulent condition and with a 

changing political environment in West Bengal during 2010-2011, 

WBMC published a “Notice” on their website in October, 2011 

candidly admitting that several members including its president 

Dr. Ashok Chowdhury had submitted resignation on July 4, 2011 

and that there was no further meeting in WBMC since that point 

of time (Annexure-“P-3”). In fact, WBMC also admitted in the said 

“Notice” that victims who had lodged complaints against doctors 

should bear with council since no investigation could be 

conducted under this condition. As a bona fide NGO fighting to 

stop medical negligence in West Bengal and across India, 

Petitioner filed several memorandum to the Health Ministry 

Respondent no. 1 as well as WBMC Respondent no. 2 during this 

period trying to draw their attention to this excruciating situation. 

Unfortunately, even under this pitiful condition of WBMC which 
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undoubtedly provided a fertile ground for more incidents of 

“medical negligence”, Respondent no. 1 showed no intention to 

form a new WBMC body by holding a legitimate election which 

was long overdue by that time. And instead, the government 

eventually formed an Adhoc Medical Council in February 2012 

with 10 hand-picked people who are seemingly loyal to ruling 

party as discussed below. 

7. As a premier humanitarian organization dedicated to help 

the defenceless patients and to fight corruption in the healthcare 

system, Dr. Kunal Saha, president of the Petitioner organization, 

wrote to WBMC Registrar, Mr. D.K. Ghosh the Respondent no. 2 

on 19th March, 2011 expressing serious concerns about the 

delayed election for establishment of a new WBMC body as 

stipulated under the law (Annexure-“P-4”). The said letter was 

duly acknowledged by the PA to WBMC registrar (Annexure-“P-5”) 

and WBMC Registrar, Mr. D.K. Ghosh, provided an elaborate 

response to the queries about election through email dated March 

25, 2011 (Annexure-“P-6”). In his response, Mr. Ghosh has 

categorically admitted, “Though the process of WBMC Election–

2010 was started in November 2009, but the same remain stalled 
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due to non-receipt of adequate fund from the State Govt.” (point 9, 

emphasis added). It is absolutely stunning that election for a 

statutory government organization like WBMC which plays a key 

role for regulation of medical practice to prevent incident of 

“medical negligence” could not be held on time because of lack of 

fund from the government. 

8. MCI “Code of Ethics and Regulations” (Section 8.4) has 

stipulated that medical councils must complete investigation of 

complaints against doctors within a period of six months. The 

Section 37(iv) of WBMC “Code of Ethics” has also categorically 

stated, “Decision on complaint against delinquent Physician shall 

be taken preferably within six months”. Unfortunately, complaints 

against doctors are routinely kept pending by WBMC for far longer 

than six months. As discussed above, WBMC remained practically 

non-functional since 2011 causing an enormous surfeit of 

complaints from innocent victims of medical negligence. 

Numerous victims of alleged “medical negligence” have come to 

Petitioner’s organization seeking help to find justice as their 

complaints were simply ignored and kept pending for years by the 

WBMC. Repeated attempts by the Petitioner to draw attention to 
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solve this crisis and to hold a fresh election which was long 

overdue for formation of a new WBMC were also ignored by the 

State Health Ministry i.e. Respondent no. 1.  

9. Although fresh election to form a new WBMC was long 

overdue since 2010, the State Health Ministry, Respondent no. 1 

eventually issued a notice dated 29th February, 2012 whereby it 

was declared that instead of holding a fresh election, the 

government has formed a new Adhoc Medical Council consisting 

of 10 selected persons through “WBMC Temporary Supersession 

Ordinance, 2012” (Annexure – “P-7”). Virtually all 10 members of 

the Adhoc Medical Council who were nominated by the state 

government are loyal supporters of the ruling party with 2 of them 

being MLAs of the ruling party as widely reported by the media 

(Annexure – “P-8”). Needless to say that formation of an Adhoc 

Medical Council with loyal supporters from the ruling political 

party in the most undemocratic manner without holding a new 

election which was long overdue sent a chilling and depressing 

message for the millions of hapless patients and victims of 

“medical negligence” across the state. 
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10. There are hardly any checks and balances for the doctors 

in West Bengal. Despite horrific reports of injuries and deaths of 

innocent patients from alleged “medical negligence” appearing in 

the news almost on a daily basis, only 15 doctors’ registrations 

have been suspended/cancelled in West Bengal (less than 3%) 

over the past 10 years, as informed by the WBMC to a query 

(under RTI Act) by the Petitioner organization (Annexure-“P-9”). 

The WBMC has the noblest duty for protection of the vulnerable 

patients and to bring justice for the victims of medical negligence 

in West Bengal. While performance of the previous WBMC during 

the long period of ruling under the Left-front government was 

hardly laudable, formation of the Adhoc Medical Council with few 

hand-picked members by the present government without holding 

a legitimate election has undoubtedly sent a wrong signal which is 

likely to further aggravate the incident of medical negligence for 

obvious reason. Interestingly, no explanation has been provided 

by Respondent no. 1 as to why they decided to form an Adhoc 

Medical Council instead of holding a legitimate election which was 

long overdue to establish a new and trustworthy medical council.    
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11. That Hon’ble Supreme Court on numerous occasions has 

affirmed that democratic elections for establishment of any 

government or statutory organizations must be held on a timely 

and legitimate manner. A recent decision on February 24, 2012 

involving an almost identical situation with alleged delay in the 

election of “Central Council of Indian Medicine” (W.P. Civil No. 

33of 2009; K.B. Nagur M.D. vs. Union of India), a 3-judge’s bench 

of the Hon’ble Supreme Court has categorically held: 

“Thus, in our considered opinion, a period of three 

months would be more than sufficient time for 

completing the election process (in Central Council of 

Indian Medicine), in the event of exceptional 

circumstances and if the elections had not been 

commenced and completed within the period of previous 

tenure of five years, as is the requirement of law, and 

the Government cannot abjure its obligation to do so 

within a maximum period of three months.”  

 A copy of the said Apex Court judgment is annexed 

herewith and marked as Annexure – “P10”. The WBMC should 
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have held a fair and impartial election in accordance with the law 

in 2010. Instead of taking the necessary steps for holding a new 

election in the most expedient manner to establish a legitimate 

WBMC body, Respondent no. 1 ventured to establish an Adhoc 

Medical Council through an Ordinance with ten hand-picked 

people in the most tyrannical and sinister manner with candid 

disregard to the democratic principles.  

12. That the Constitution of India provides fundamental rights 

for life for all citizens under Article 21. There is no denying that a 

dysfunctional WBMC run by a small group of unelected people 

seemingly chosen with a political motive is unable to regulate 

practice of medicine in an unbiased manner. The Adhoc Medical 

Council cannot be trusted to deliver justice for the innocent 

victims of medical negligence. An undemocratically nominated 

medical council is not likely to perform its duty in an honest and 

impartial manner. The Adhoc Medical Council clearly transgresses 

the fundamental right for life of people as protected under the 

Article 21 of the Constitution. The Adhoc Medical Council was 

clearly made in the most capricious and arbitrary manner by 
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Respondent no. 1 trampling over all boundaries of law as 

stipulated under “Bengal Medical Act” (as amended). 

13. That your Petitioner has no other adequate, alternative, 

effective and speedy remedy and the remedy provided herein will 

afford concrete justice to your Petitioner. 

14. That being deeply aggrieved, hurt and dissatisfied with the 

formation of the Adhoc Medical Council by Respondent no. 1, your 

petitioner begs to move your Lordships on the following amongst 

other: 

GROUNDS: 

I.  For That the Adhoc Medical Council was established in the 

most arbitrary and undemocratic fashion in clear violation 

of law without holding a legitimate election which was long 

overdue. The Adhoc Medical Council must be abolished 

and a new WBMC body must be established through a fair 

and impartial election as stipulated under the law to 

restore public trust in the delivery of justice by the medical 

council. 
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II. For That the Election Returning Officer (WBMC Registrar) 

had started the process for holding new election for WBMC 

which was due in 2010 (Annexure-“P-2”/”P-6”). 

Unfortunately, the government did not pay any heed to the 

call for holding a legitimate election and instead, 

government decided to form an Adhoc Medical Council with 

10 hand-picked members most of whom belonged to the 

political party of the government including 2 MLAs of the 

ruling Trinamul Congress party (Annexure-P-8). Formation 

of an Adhoc Medical Council by the state government in 

the most unilateral and arbitrary manner undeniably 

sends a chilling and negative message to all patients and 

victims of alleged “medical negligence” in West Bengal who 

have been waiting for justice after losing their loved ones as 

a result of wrong and negligent therapy. 

III. For that a 3-judge’s bench of the Hon’ble Supreme Court 

passed a judgment recently in a case similar to the instant 

writ petition pertaining to delay in holding election in the 

“Central Council of Indian Medicine” that regulates practice 

of medicine in Ayurveda, Siddha and Unani systems of 
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medicine. In the said case, Hon’ble Apex Court has 

affirmed that government cannot abjure their obligation to 

hold election to form medical council on a timely manner 

(SC W.P. Civil No. 33 of 2009; K.B. Nagur MD vs. Union of 

India; Annexure-P-10). The Hon’ble Supreme Court has 

categorically observed: 

 “Thus, in our considered opinion, a period of three 

months would be more than sufficient time for 

completing the election process, in the event of 

exceptional circumstances and if the elections had not 

been commenced and completed within the period of 

previous tenure of five years, as is the requirement of 

law, and the Government cannot abjure its obligation to 

do so within a maximum period of three months.” (para. 

24)  

 Therefore, the Respondent no. 1 is duty-bound to hold a 

fresh election in a fair and impartial manner as prescribed 

under the law to form a new body of WBMC as soon as 

possible and definitely within a maximum period of three 
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months as recommended by the Hon’ble Supreme Court in 

the case referred above.  

IV. For That Respondent no. 1 was well aware that last 

election in the council was held in 2005 and that the next 

election to form a legitimate body of WBMC was due after 

five years, i.e. in 2010 as per the laws enumerated under 

Bengal Medical Act, 1914 (as amended) which govern 

functioning of WBMC (Annexure-‘P-1’). The Respondent no. 

1 was also aware that the term of the previous council 

members had already ended when the new government 

came to power in West Bengal in 2011. But instead of 

taking the necessary steps for conducting a new election as 

expeditiously as possible to elect members for a new 

WBMC body, the state government decided to establish an 

Adhoc Medical Council in the most arbitrary and 

surreptitious manner with only 10 members chosen 

internally by the health department. 

V. For that it was shockingly unraveled that the legitimate 

election to form a new WBMC body in 2010 was stalled due 
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to “non-receipt of adequate fund” from the government as 

categorically admitted by WBMC Registrar (Annexure-‘P-6’). 

It is unfathomable that in a major state like West Bengal, 

election for establishment of a legitimate statutory body 

(WBMC) that has the exclusive regulatory authority to curb 

medical negligence by taking disciplinary action against the 

errant doctors could be delayed for years due to non-

availability of funds. Such apathetic attitude for delaying a 

new and fair election suggests a devious motive on part of 

the Respondent no. 1. 

VI. For That ordinary people have little or no trust on the 

functioning of the WBMC. Investigations of complaints 

against doctors from countless victims of alleged medical 

negligence are routinely stalled for indefinite period to 

frustrate the justice-seekers. Despite the MCI and WBMC 

“Code of Ethics” clearly stipulating that complaints against 

doctors should be decided within a maximum period of 6 

months, investigation by the WBMC are frequently dragged 

for years and even decades. Numerous complaints against 

doctors are still languishing in the WBMC (Annexure-‘P-9’). 
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Complaints against doctors filed as far as back as 2002 are 

still pending in the council as can be viewed in WBMC 

website (WWW.WBMC.IN). The WBMC has remained 

virtually non-functional for a very long time. Admittedly, 

there has not been any meeting in the WBMC for the past 

almost one year (Annexure-‘P-3’). Formation of an Adhoc 

Medical Council with only 10 members chosen by the state 

government instead of holding a legitimate election which 

was long overdue has further eroded public trust in the 

state healthcare system. A new WBMC body by members 

elected through an open and fair election in accordance to 

law would undoubtedly help to restore public trust in the 

healthcare delivery system. 

VII. For That the Adhoc Medical Council also violates the 

fundamental rights for life and equal treatment that are 

protected for all people of West Bengal under Articles 14 

and 21 of the Constitution of India. As discussed before, 

complaints from numerous victims of alleged medical 

negligence are languishing indefinitely in WBMC. Elevating 

10 members, seemingly chosen for their political affiliation 

http://www.wbmc.in/
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with the ruling party (Annexure-‘P-8’), at the helm of the 

WBMC by forming an Adhoc Medical Council is surely 

going to further erode any hope for justice for the hapless 

victims of “medical negligence” in West Bengal. The illegal 

formation of the Adhoc Medical Council may undermine 

the right to life by its long-term effect on the standard of 

healthcare in West Bengal.  

IX. For That in order to establish accountability for the 

practicing doctors in West Bengal, it is absolutely essential 

to form an honest and impartial State Medical Council 

through an open and fair election among all registered 

physicians in the state without extraneous influences from 

any political party. The formation of an Adhoc Medical 

Council by the Respondent no. 1 through an Ordinance 

without holding a legitimate election which is long overdue 

is unlikely to instill any trust in the investigation of 

complaints against the errant doctors. As the 10 members 

of the Adhoc Medical Council were selected by the 

government seemingly for their close proximity to the 

ruling party and not through a fair election (Annexure-‘P-
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8’), it cannot be denied that investigation of complaints by 

the members of the Adhoc Medical Council may be tainted 

with a likelihood of “bias”. As the Hon’ble Supreme Court 

has unequivocally held in Yadav vs. State of Haryana (AIR 

1987 SC 454), “The real question is not whether he was 

biased. It is difficult to prove the state of mind of a person. 

Therefore, what we have to see is whether there is 

reasonable ground for believing that he was likely to have 

been biased” (emphasis added). It has been held in 

numerous decisions by the Apex Court including Yadav 

(Supra.) that “Justice must not only be done but must also 

appear to be done”. Formation of an Adhoc Medical Council 

by the government, instead of holding a long overdue 

election, cannot provide an appearance of justice for the 

innocent patients of West Bengal.  

X. For That formation of the Adhoc Medical Council violates 

the fundamental principles for framing a medical council 

as laid under “Bengal Medical Act, 1914” (as amended) in 

both its letter and spirit and thus, it is untenable under 

the Constitution of India. 
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XI. For That the state government has miserably failed to 

provide any explanation as to the criteria based on which 

they selected the 10 members of the Adhoc Medical Council 

except the three “Ex-officio” members (Annexure-‘P-6’). 

Inarguably, two of these members (Dr. Nirmal Maji and Dr. 

Sudipto Roy) are sitting MLAs from the ruling Trinomul-

Congress party (Annexure-P8). The Respondent no. 1 has 

not provided any explanation as to how the two MLAs who 

are undoubtedly busy with political activities for their 

constituencies are qualified to be chosen as a member of 

the WBMC that requires spending a great deal of time and 

devotion for study of medicine in order to properly 

adjudicate the complaints involving “medical negligence”. A 

fair election among all registered physicians is likely to 

elect the most competent doctors from their peers who 

must also be knowledgeable about the scientific progress 

made in the field of medicine for impartial probe of the 

allegations of medical negligence.  

XII.  For that the Adhoc Medical Council has been formed 

without any application of mind which would put the lives 
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of defenceless patients of West Bengal in serious danger of 

falling victim to “medical negligence”. 

XIII. For that under Article 47 of the Constitution, it is the 

primary duty of the State to secure health and medical care 

to all the citizens. State must take all legislative and 

administrative steps to secure right to health for all its 

citizens. 

14. That the Petitioner has not filed any similar writ petition in 

this Hon’ble Court or any other High Court or Supreme Court of 

India or in any other forum on the self same cause of action 

earlier. 

15. That your Petitioner states that it is a fit case for urgent 

judicial intervention for the sake of public health and for the ends 

of justice. 

16. That the records are lying in the appellate side Jurisdiction 

of this Hon’ble Court. 
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17. That this petition is made bona fide and in the interest of 

justice. 

In view of the facts and circumstances 

as narrated hereinabove, it is most 

respectfully prayed that this Hon’ble 

Court may graciously be pleased to:- 

(a) Issue a Writ in the nature of 

Mandamus directing the Respondent 

no. 1 to hold an open and fair election 

in accordance to the law to form a 

new WBMC body as soon as possible 

and definitely within 3 months as 

stipulated by Hon’ble Supreme Court 

in K.B. Nagur M.D. (Supra) (Annexure-

P10). 

(b) Issue a Writ of Mandamus 

directing the Respondents to hold the 

election for a new WBMC body in the 

most transparent and impartial 

manner giving a fair opportunity to all 
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registered physicians (voters) to 

participate by putting advertisements 

through the major media across the 

state.  

(c) Issue a Writ of Mandamus 

directing the Respondents to show 

cause as to why the Adhoc Medical 

Council should not be discarded 

forthwith and after causes shown, if 

any, on hearing the parties make the 

Rule absolute.  

(d) Issue a Writ of Mandamus 

directing the Respondent no. 2 

(WBMC) to decide all complaints 

against doctors pending before the 

medical council within a strict time 

limit as stipulated under the MCI and 

WBMC “Code of Ethics”.  

(e) Issue a writ of certiorari upon the 

Respondents directing them to 
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transmit and produce the records 

before this Hon’ble Court so that on 

perusal of records conscionable 

Justice may be done. 

(f) Rule-Nisi in terms of prayers (a), 

(b), (c), (d) and (e). 

(g) Make the Rule absolute other 

hearing both the sides. 

(h) To pass any other order or orders, 

direction or directions as Your 

Lordships may deem fit and proper. 

(i) Costs. 

For this act of kindness your petitioner as in duty bound shall 

ever pray. 

 

Certificate 
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I have been authorised by the 
petitioner to affirm this 
application on behalf of the 
petitioner. 

  
 

 Advocate 
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AFFIDAVIT 
 

I, Shri Malay Ganguly, son of late Mr. Hrishikesh Ganguly  , 

residing at Subol Apartment, Flat – E1, 7, Nilgunge Road, P.O. – 

Belghoria, Kolkata – 700056, P.S. Belghoria  , aged about              

years, by occupation                 , do hereby solemnly affirm and 

say as follows:- 

 
1. That I am Secretary of the organisation  “People for Better 

Treatment” (PBT) and as such well acquainted with the facts and 

circumstances of the case. 

 
2. I have been authorised by the petitioner to affirm this 

application on his behalf and I am competent to do that. 

 
3. That the statements made in paragraph Nos.                are 

true to my knowledge and paragraph Nos.                         are true 

to my information received from the petitioner and paragraph  

Nos.                     are my respectful submissions before this 

Hon’ble Court. 

 

 

Prepared in my office The deponent is known to me 

 

 Advocate Clerk to : Mr.  

Advocate 

Solemnly affirmed before me this  

the 26th day of April, 2012.   

 

COMMISSIONER 

 



IN THE HIGH COURT AT CALCUTTA  
CONSTITUTIONAL WRIT JURISDICTION 

PUBLIC INTEREST LITIGATION PETITION 
Appellate Side  

 
 

W. P. NO.               of 2012 

 
 
In the matter of: 
An application under Article 226 

of the Constitution of India; 
 

And 
 

In the matter of: 
 “People for Better Treatment”  
 

……Petitioner 

 
-Versus- 

 
Principal Secretary & Anr. 
 

……..Respondents 

 
 
 
 
 
 

 

WRIT PETITION 

 
 
 

 
 

 
 
 
 
 
 

 

Dr. Kunal Saha 
President, 

“People for Better Treatment” 

Subol Apartment, Flat – E1, 
7 Nilgunge Road, P.O. Belghoria, 

Kolkata – 700056 
(8)  



IN THE HIGH COURT AT CALCUTTA  

CONSTITUTIONAL WRIT JURISDICTION 

PUBLIC INTEREST LITIGATION PETITION 

Appellate Side  

 

W. P. NO.               of 2012 

In the matter of: 

An application under Article 226 

of the Constitution of India; 

And 

In the matter of: 

 “People for Better Treatment”  
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LIST OF DATES 

 
1)  August 18, 2010 :  Notice published by WBMC (Respondent no. 

2) for preparation of an Electoral Roll 

because election “will shortly be held” for 
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establishment of a new medical council 

(Annexure-P1).  

2)  March 19, 2011 :  Because no election was forthcoming, 

Petitioner sent a memorandum to WBMC 

seeking clarification to pertinent issues in 

regard to the WBMC election (Annexure-P2). 

This was duly acknowledged by the WBMC 

(Annexure-P3). 

3)  March 25, 2011 :  The WBMC informed your Petitioner that 

election for a new members of WBMC was 

being stalled “due to non-receipt of 

adequate fund from the State Govt.” 

(Annexure-P4). 

4)  July 2011-Feb.2012 : No meetings were held to adjudicate 

complaints from victims of alleged “medical 

negligence” as the WBMC remained 

virtually non-functional resulting in an 

enormous backlog of pending complaints 

bringing endless miseries for the hapless 

justice-seekers. This was informed by 
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WBMC vide a notice on their website 

(Annexure-P5). 

5)  February 29, 2012 : The Dept. of Health & Family Welfare 

(Respondent no. 1) issued a notice declaring 

that an Adhoc Medical Council has been 

constituted through “WBMC Temporary 

Suppression Ordinance, 2012” with a ten-

member committee selected by the state 

government (Annexure-P6). The new Adhoc 

Medical Council was formed in the most 

undemocratic, arbitrary, and politically-

motivated manner without any 

consideration that regular election for a new 

WBMC was long overdue. Hence this public 

interest litigation (PIL). 
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Points of Law 

 
I.  Whether the Adhoc Medical Council was established in the 

most arbitrary and undemocratic fashion in clear violation 

of law without holding a legitimate election which was long 

overdue. The Adhoc Medical Council must be abolished 

and a new WBMC body must be established through a fair 

and impartial election as stipulated under the law to 

restore public trust in the delivery of justice by the medical 

council? 

II. Whether the Election Returning Officer (WBMC Registrar) 

had started the process for holding new election for WBMC 

which was due in 2010 (Annexure-P1/P4). Unfortunately, 

the government did not pay any heed to the call for holding 

a legitimate election and instead, government decided to 

form an Adhoc Medical Council with 10 hand-picked 

members most of whom belonged to the political party of 

the government including 2 MLAs of the ruling Trinomul 

Congress party (Annexure-P8). Formation of an Adhoc 

Medical Council by the state government in the most 

unilateral and arbitrary manner undeniably sends a 

chilling and negative message to all patients and victims of 
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alleged “medical negligence” in West Bengal who have been 

waiting for justice after losing their loved ones as a result 

of wrong and negligent therapy? 

III. Whether Respondent no. 1 was well aware that last election 

in the council was held in 2005 and that the next election 

to form a legitimate body of WBMC was due after five years, 

i.e. in 2010 as per the laws enumerated under Bengal 

Medical Act, 1914 (as amended) which govern functioning 

of WBMC (Annexure-P7). The Respondent no. 1 was also 

aware that the term of the previous council members had 

already ended when the new government came to power in 

West Bengal in 2011. But instead of taking the necessary 

steps for conducting a new election as expeditiously as 

possible to elect members for a new WBMC body, the state 

government decided to establish an Adhoc Medical Council 

in the most arbitrary and surreptitious manner with only 

10 members chosen internally by the health department? 

IV. Whether it was shockingly unraveled that the legitimate 

election to form a new WBMC body in 2010 was stalled due 

to “non-receipt of adequate fund” from the government as 

categorically admitted by WBMC Registrar (Annexure-P4). 
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It is unfathomable that in a major state like West Bengal, 

election for establishment of a legitimate statutory body 

(WBMC) that has the exclusive regulatory authority to curb 

medical negligence by taking disciplinary action against the 

errant doctors could be delayed for years due to non-

availability of funds. Such apathetic attitude for delaying a 

new and fair election suggests a devious motive on part of 

the Respondent no. 1? 

V. Whether formation of the Adhoc Medical Council violates 

the fundamental principles for framing a medical council 

as laid under “Bengal Medical Act, 1914” (as amended) in 

both its letter and spirit and thus, it is untenable under 

the Constitution of India. 

VI. Whether the Adhoc Medical Council has been framed 

without any application of mind which would put the lives 

of defenseless patients of West Bengal in serious danger of 

falling victim to “medical negligence”? 

 

 

  


