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“I f you kill a black
buck in India, you get
five years in prison,
but for killing 59 peo-
ple, you are punished

for just two years. That amounts to
12 days in jail for killing each per-
son…”

That’s how Neelam Krishna-
murthy, who lost her two children in
the Uphaar cinema fire in 1997, re-
acted when she heard the verdict
against the accused. After the fire at
AMRI Hospitals killed 92 people re-
cently, victims’ families fear a simi-
lar fallout. They feel that those re-
sponsible for the terrible tragedy
may also get off with a light punish-
ment and that too may not happen
for several years.

So why is it that our laws fail to
adequately punish the rich and pow-
erful who knowingly flout fire safe-
ty norms, turning hospitals, build-
ings and cinema halls into veritable
gas chambers? It’s the result of a
combination of factors, feels
Supreme Court lawyer Geeta
Luthra. “A plethora of confusing
definitions, delaying tactics, tam-
pering with evidence, the onus of
proving the relevant sections of the
Indian Penal Code (IPC) on the com-
plainants, weak FIRs, lack of fast-
track courts and separate laws gov-
erning cases of medical malprac-
tice all lead to the accused getting off
in such cases,” she says.

Section 304 of the IPC under
which such cases are charged deals
with culpable homicide not amount-
ing to murder and attracts a punish-
ment of life imprisonment, which
may extend to 10 years, and a fine. It
must be proved that the accused
knew that his act could cause death,
or result in such bodily injury as is
likely to cause death.

The problem is that this section
fails to work in tandem with the def-

inition of culpable homicide not
amounting to murder contained in
Exceptions to Section 300 of the IPC.
As Protik Prakash Banerjee, lawyer,
Calcutta High Court, explains, “The
definition of culpable homicide not
amounting to murder tells a differ-
ent story. It is defined as an act done
on provocation, or to defend oneself
or one’s property or family, or as a
result of a sudden quarrel or where
the person who died, being over 18
years, willingly suffers or takes the
risk of his own death. How can any
of the above apply in the case of
those accused in the AMRI fire,”
asks Banerjee.

T hanks to this loophole in the
law, the prosecution is often
unable to nail those booked

under Section 304 (culpable homi-
cide not amounting to murder.) As a
result, in subsequent trials they are
charged with Section 304A that
deals with death caused by rash and
negligent acts and carries a much
lighter sentence of two years’ im-

pris-
onment.

Experts
point out that
proving the accused
had knowledge that their act
would cause death is extremely dif-
ficult as well. In the AMRI case, for
example, the directors may have
known that the basement was
stacked with inflammable materials
and that fire norms were not being
followed, but proving that would be
another story.

“A sort of corporate veil works in
India where directors of hospitals
or cinema halls take refuge behind
the management staff who have the
responsibility of running the day-
to-day business of the institution,”
says Dr Kunal Saha, who was
awarded a compensation of Rs 1.7
crore by the National Consumer Re-
dressal Forum in a case of medical
negligence that he had brought
against AMRI Hospitals and three
Calcutta-based doctors who had al-
legedly caused the death of his wife
Dr Anuradha Saha 13 years ago.

The Uphaar fire case also illus-
trates how owners or the top man-
agement get off with a light punish-
ment at the expense of the junior
management. The Ansal brothers,
the owners of Uphaar, were charged
with criminal negligence under
Section 304A, while the hall man-
agers were booked under Section

304.
The

chargesheet
against the three direc-

tors of Stephen Court for the fire
that broke out in the building last
year leading to a loss of 43 lives, also
names Section 304. It remains to be
seen how that case pans out, though
interestingly, while all three direc-
tors are out on interim bail, the bail
application of Stephen Court’s care-
taker has been cancelled. This de-
spite the fact that he was a mere em-
ployee and was unlikely to have
been involved with decisions about
not complying with fire safety regu-
lations.

S ome legal experts feel that if
such people cannot be charged
under the more stringent Sec-

tion 304, then perhaps there ought to
be a provision for stiffer punish-
ment under Section 304A. Banerjee
suggests that punishment under
Section 304A should be increased by
making a classification for offences
related to hospitals and commercial
buildings such as cinema halls, the-
atres, malls and so on. “Increasing
the quantum of punishment under
a section that can be proved is a bet-
ter way to deal with the accused
than putting in sections that cannot
be proved,” he says.

Others point out that the FIR in
such cases should also be a strong

one and should mention the ap-
propriate sections. “Why isn’t

Section 302 of the IPC that
deals with murder, given in
such cases,” wonders Alok
Kumar Mitra, senior crim-
inal lawyer, Calcutta High
Court. “The fourth
clause of Section 300 of
the IPC says, ‘If the per-
son committing the act
knows that it is so immi-
nently dangerous that it
must, in all probability,
cause death or such bod-
ily injury as is likely to
cause death, then it is

murder’. Wasn’t switch-
ing off the fire alarms, try-

ing to cover up the fire
breakout, not allowing pa-

tients to come down even
though it was known that a fire

had broken out, and not allowing
anyone to enter the building to

carry out rescue operations not im-
minently dangerous acts? If so, why
can’t the directors be accused of
murder?”

Luthra too feels that FIRs should
be made strong, and says that the
practice of passing the burden of
proving the crime to the com-
plainant is misguided. “In cases of
negligence by doctors and hospitals,
the patient has to prove breach of
legal duty by bringing in expert
opinion and evidence. How many of
us have the means to do that,” she
asks.

There are also no separate fast-
track courts in India to try cases of
medical malpractice. Though the
consumer courts are supposed to be
fast-track, they have no power to
punish the accused, and can only
grant compensation to victims. “It’s
amazing that cases dealing with the
loss of human lives through negli-
gence is handled by the same court
that deals with cases dealing with
defective household goods,” ex-
claims Dr Saha.

To punish the guilty the victims’
family has to file a separate case in a
criminal court, which, of course,
can drag on for several years.

Clearly, unless steps are taken to
resolve the contradictions in the law
that deals with culpable homicide
not amounting to murder, the ac-
cused in the AMRI fire tragedy will,
in all probability, find it easy to slip
through its loopholes.

Will the
accused in the
AMRI fire
tragedy be
awarded a stiff
punishment?
Probably not.
SAHELI MITRA
throws light on
the loopholes in
the law

Burning
question

FUME FURY: AMRI Hospitals where
93 people lost their lives due to a fire in
its basement

Q:My father misplaced the freehold title deed of a
piece of land with a two-storey house. He later
acquired a certified copy of it. Subsequently, he

bequeathed the property to me, his only child, through
a registered will. Recently my father passed away and
I have applied for probate. Can any person, who may
be in possession of the original misplaced deed,
create problems for me? If yes, what legal steps can I
take to safeguard the property?

Amit Ganguly, Calcutta

A: A person can commit fraudulent acts on the
basis of an original deed which is not his. He can,
therefore, enter into transactions without your
knowledge. Hence you should file a complaint with
the local police station about the loss of the original
document and also issue a disclaimer about it in a
newspaper.

Q:My late husband was the karta (head) of a
Hindu undivided family (HUF) with properties
in West Bengal and Uttar Pradesh. I have one

son and two married daughters.What are their legal
rights?

Vipul Gupta, Calcutta

A: According to the Hindu Succession Act,
1956, if a deceased Hindu male with an interest in a
Mitakshara coparcenary property has been survived
by a class I female heir (including wife and daughter)
or a class I male heir who claims through such a
female relative (in this case your son through you),
then the interest of the deceased in the property
shall devolve in keeping with the laws of
succession. Hence, you and your children too are
entitled to inherit an interest in your husband’s
HUF properties.

Q:My father and brother jointly owned a flat,
which they gave me through a registered deed
of gift. I wish to gift it back to them. Is there any

way to complete the transaction without going into the
expenses involved in registration? Is there any Islamic
law on this?

Nasima Khatoon, Calcutta

A: Registration is not necessary for a gift under
Muslim law.The Muslim law permits an oral gift. But
to make such gift valid three essential things must
co-exist — a declaration of gift by the donor, ac-
ceptance by or on behalf of the donee and delivery
of possession of the subject matter of the gift.
Hence, you can make an oral gift without going
through the formalities of registration.
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