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AST WEEK I made a sub-
mission to the Parliamen-
tary Committee on the
Lokpal. I pointed out that
there were some key

issues of principle:  First, no Jan
group could throttle the voice or
decision making of Parliament.
The voices at Jantar Mantar, how-
ever powerful, could neither
silence other people nor preemp-
tively bind Parliament. 

Even now, if Parliament feels that it has
to reconsider its “sense of the house” res-
olution, alter provisions of the Lokpal that
have been agreed with Anna or reject the
‘Jan’ Bill, it has the right, or even  the duty
to do so. Second, There is no point pre-
tending that the Lokpal Bill is not an
institutional competitor to Parliament, so
that its administration will become
accountable to the Lokpal and less dra-
matically to Parliament. The Bill will be
used by ‘Jan’ elite and the political oppo-
sition to take pot-shots at the govern-
ment and bring it down. Third, the pres-
ent Lokpal Bill does not create a Lokpal.

Composition
India’s Lokpal model changed drasti-

cally in 1979 and again in 1990 to encour-
age fratricidal politics. But, it does not
matter if this is not a Lokpal by whatever
name called. The proposed Lokpal Bill is
an anti-corruption commission against
politicians, ministers and top bureau-
crats. This, by itself, does not undermine
its credibility but provides a new Indian
focus. Fourth, the Aruna Roy group’s pro-
posal is only supplemental and raises no
fresh issues of principle.

With this I turned to the Lokpal Bill with a
view to make it more effective as an anti-
corruption commission. Firstly, the new
nine member navratna collegiate to appoint
the Lokpal tries to strike a balance by
inducting judges, jurists and public activists
(clause 4). This will make the body unwieldy
with invidious consequences. Imagine, if the
Chair Lokpal is approved by 5:4 and his col-
leagues and next colleagues approved by
7:2, and then by 6:3. The chairman will be a
5:4 Lokpal, the others 6:3 and 7:2 Lokpals
respectively. What a situation! I suggested a
collegiate with the PM, leader of Opposi-
tion, the ‘speakers’ of the Lok Sabha and
Rajya Sabha and a nominee of the Supreme
Court (not just Chief Justice). The sugges-
tion to the Committee that the Lokpal be
elected from the people or gram panchayats
adds political edges to the body. One day,
perhaps, India should have US Senate style
hearings while appointing key persons. But
not in this case, because the Lokpal will
investigate MPs. Second, creating a Lokpal
of possibly nine persons with about 50 per
cent being judges (clause 3), will make the
Lokpal unmanageable — even more so if the
Lokpals can sit in smaller benches (clause
20-22). It is better to have a smaller Lokpal

of three — with two, if not three, judges. Do
not fragment the work of the Lokpal to
make it un-cohesive. Let them sit en banc
and decide together. Third, comes the issue
of the Prime Minister coming under the
Lokpal’s purview after he has demitted
office (clause 17(1)(a)). This is neither fish
nor fowl. Exclude him altogether if you
want. But once included, the Bill cannot
create for him an immunity which he does
not possess. As far as the lower bureaucracy
is concerned, most are convinced that they
must be included. But not now because it
will make the Lokpal lose focus away from
bigwig to petty corruption — which is what
the Central Vigilance Commission did from
1964 onwards. But this Bill should reserve
the power to extend the Lokpal to them
incrementally rather than through a new
Bill later. 

Fourth, the Bill hopelessly fails because
of the complicated procedure borrowed
from the criminal law, earlier Lokpal Bills,
Commissions of Inquiry, the Human
Rights Commission and others (clause
23). The result is a khichdi which can only
make the Lokpal ineffective. At present,

we have a mixture of preliminary investi-
gation, and/or inquiry, investigation, fur-
ther inquiry — with notices to be heard to
third parties, and finally decision making.
This is an enfeebling mix-up. Even former
police officer Amod Kanth told the Com-
mittee of his reservations in this regard.
Since the Lokpal Bill precipitates a model
for criminal prosecution, this will simply
not do. What is needed is a vetting
process to exclude cases outside its juris-
diction, then a decision whether to inves-
tigate through the Lokpal’s own investi-
gators with police powers, and then a
decision by the Lokpal after a hearing.

Purview
Fifth, there is no point pretending that

the anti-corruption wing of the CBI and
CVC in so far as it affects public servants
will not be affected. But, the Bill evades
this issue. Some amendments to existing
statutes are mentioned (clause 59), but
the present Bill gives over-riding effect
to the Bill (clause 57) but also says it
shall not derogate from other statutes
(clause 58). An indubitable confusion.
This is equally important for the prose-
cutorial role of the Lokpal. At present,
the Karnataka High Court asserts that
only the public prosecutor can represent
the Lokpal. The present Bill says the
Lokpal ‘may’ appoint a Director of Pros-

ecution. Make this ‘shall appoint’ prose-
cutors notwithstanding the Criminal
Procedure Code.

Sixth, is the issue of the complainant
who can be punished if he makes false
allegations with not less than two years
imprisonment and `25,000 to 2 lakh fine
(clause 49-50); and pay compensation to
the defamed public servant (clause
49(4)). This will deter complaints. Let the
Lokpal decide whether perjury cases
should be filed (as the NHRC did in one
case) and leave public persons to claim
compensation under the new Supreme
Court defamation law in Auto Shanker’s
case which protects complainants
against public officials. No more is
needed qua complainants.

Seventh, declaration of assets must be
for all public servants down to the lowest
government officer, including all public
sector employees and others. The limited
concept of public servant in the Lokpal
Bill should not limit the declaration of
assets provision.

Politics
Eighth, bringing Lokayuktas under the

Bill may be unconstitutional. It is certainly
anti-federal. Let the states decide what
they want and how their Chief Ministers
should be toppled. Santosh Hegde has
shown how a State Lokpal can work. State
Bills need to be strengthened. I would not
foreclose issues of unconstitutionality.

How should Parliament proceed? Is it
bound by the decisions agreed with
Team Anna and the ‘sense of the House’
resolution in the Lok Sabha which alone
does not enact legislation de hors the
Rajya Sabha? However strong the sup-
port, the Anna movement cannot pre-
empt Parliament. This is not to say that
strong voices which threaten the polity
should not be heard. But there is a dis-
tinction between ‘government’ and ‘Par-
liament’. Even the government cannot
bind parliament. The Committee should
proceed unhindered to even ignore the
Jan Lokpal Bill. No doubt, all these merit
serious consideration without sacrificing
deliberation to speed. Anna’s team
wants the Act now. Don’t make Parlia-
ment your rubber stamp.

Anna’s team is dissipating into sepa-
rate agendas. None can justify the attack
on Prashant Bhushan even while
strongly disagreeing with his views.
Anna’s forays into anti-Congress politics
are permissible in a democracy but cast a
shadow on his intent and purpose. Even
if this is mud-racking, there is a case to
answer for Arvind Kejriwal and Kiran
Bedi. In particular, did Bedi over-invoice
and appropriate funds for the good cause
of her NGO? Prime facie, her actions suf-
fer from illegality or criminality even if
she thinks of it as a peccadillo.

We need to straighten out the Lokpal
Bill. Corruption is an evil which has
grown exponentially. It is a disgrace. But
the joke about the Lokpal is that neither
the Jan nor government Bill creates a
Lokpal. They create an Anti-Corruption
Commission to enforce the Prevention of
Corruption Act. Let us concentrate on
this and let the devil take the hindmost.
Sometimes, what we do to ourselves is
worse that what government does to us. 

The writer is a Supreme Court lawyer
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AFSPA’s partial withdrawal
a step towards peace in J&K
THE announcement by Jammu and Kashmir
Chief Minister Omar Abdullah that the con-
troversial Armed Forces Special Powers Act
(AFSPA) would be withdrawn from parts of
the state in the next few days is a welcome
development. It is an acknowledgment that
the problem of insurgency in the trouble-torn
state cannot be ultimately resolved through
the use of force, with finding a political solu-
tion to the dispute being the only way out.

Revoking the AFSPA will send out the mes-
sage to the disaffected people of the state that
the Union of India and the state government
are serious about the return of a sense of nor-
malcy in their lives. Considering that this has
been a long pending demand of the sepa-
ratists, the move should also spur the Centre’s
efforts to bring them to the negotiating table.

Restricting the move to a few districts of the
state to begin with is prudent. 

It will help the administration test the waters
and ascertain whether the step is sustainable.
As of now the  incidents of militancy are at a
low and there has been no repeat of last year’s
bloody summer involving stone pelting
youths, but the Army says there has been no
let-up in cross border infiltration. Even so,  the
revocation of the AFSPA  should be accompa-
nied by the withdrawal of the Army in those
areas since it would not be fair to allow them
to operate without specific legal protection. 

The Army is said to be unhappy about the
move. Rather than lock horns with home min-

istry on the issue, the defence ministry must
go the distance to convince the generals. 

However, if it is the army’s job to prevent the
infiltration on the Line of Control, it is the
politicians job to take  the political risk that
could aid the normalisation of the state. 
.

Better laws are required
THE long-running case of medical negligence
in the death of Anuradha Saha has come to a
conclusion with the apex consumer court fixing
compensation to be paid to her husband Dr
Kunal Saha. The case brings into focus impor-
tant issues relating to medical negligence.

The justice mechanism for victims of med-
ical negligence is long and cumbersome.
State medical councils and the Medical
Council of India have key roles to play, but it
is absurd to expect such bodies, which are
themselves ridden with corruption and
vested interests, to deal impartially with
patients’ complaints. In Anuradha’s case,
medical councils as well as the National Con-
sumer Disputes Redressal Commission
(NCDRC) found no evidence of negligence. 

It was only due to the perseverance of Dr
Saha, coupled with his own medical back-
ground, that the Supreme Court got con-
vinced and overthrew NCDRC judgment and
found Kolkata doctors guilty of negligence in

2009. The consumer court was then given lim-
ited task of deciding the quantum of compen-
sation. Even for this, it took two years. 

In all, the case took over 12 years for settle-
ment. For victims with little resources pitted
against powerful medical lobbies, it is impossible
to fight such long legal battles. It is high time we
enact a comprehensive law specifically to deal
with medical negligence and set up a dedicated
mechanism for speedy disposal of cases.

No place for brutality
THE MAIL TODAY story on how two students
were punished in their Ghaziabad school by
being stabbed in the back with a pen highlights
that notwithstanding the ban imposed by the
law, the evil of corporal punishment persists in
our classrooms. 

It is also not inconsequential that the perpetra-
tor happened to be the school’s principal, ordi-
narily the authority expected to tell teachers
about the ban and the psychological scar it can
leave on children, with the attendant distaste
for learning of any kind. 

As is usually the case, the provocation the chil-
dren offered, of not doing their homework, was
trivial and their age tender.

The brutal punishment meted out to them,
which has left them with injuries, only goes to
show that a sizable proportion of schools teach-
ers in India are unfit to deal with children,
inclined as they are to unleash their sadistic
impulses on them.

The incident also reiterates that passing the
Right to Education Act — which bans such pun-
ishment— is one thing and ensuring its imple-
mentation quite another.
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