
No. MCI – 211(2)(190)/2009-Ethics/ Date: 
 

1. Dr. Sukumar Mukherjee, 
Nightingale Diagnostic Centre, 
11A, Shakespeare Sarani, 
Kolkata -700016 
 
2. Dr. B.N Halder, 
FE – 382, Sector -3, 
Salt Lake, 
Kolkata -700091 
 

Subject: Appeal by Dr. Kunal Saha against order dated 18/06/2002 of West Bengal 
Medical Council. 

 
Sir,  
 
I am directed to inform you that the above mentioned matter was considered by the 
Ethics Committee of the Council constituted by the Hon’ble Board of Governors, at its 
meeting held on 10th May, 2011 and it was decided as under:- 
 

―The Ethics Committee considered the appeal filed by Dr. Kunal Saha against the order 
of West Bengal Medical Council dated 18.06.2002. The West Bengal Medical Council 
vide order dated 18.06.2002 dismissed the complaint of Dr. Kunal Saha. The order 
passed by West Bengal Medical Council is quoted as under:- 

 
―Report on the Final Decision of the West Bengal Medical Council in respect of 
complaint lodged with the West Bengal Medical Council by Dr. Kunal Saha, Assistant 
Professor, Department of Paediatrics and Medical Microbilogy – Immunology, Childrens 
Hospital Ohio State University, Medical Centre, 700 Children‘s Drive RMW 532, 
Columbus, OH 43205 U.S.A. alleging negligence and maltreatment of his wife, Mrs. 
Anuradha Saha resulting into her death against – 
 
Dr. Sukumar Mukherjee Regn. No. 26861 
Dr. Abani Roy Choudhuri Regn. No. 27014 
Dr. Baidyanath Halder Regn. No. 25474 
 
All registered with West Bengal Medical Council. 
 
Hon‘ble Mr. Justice Pinaki Chandra Ghosh of the Calcutta High Court in Case No. WP 
No. 2599 of 1999 (Dated March 13, 2000) directed the West Bengal Medical Council for 
giving a Reasoned Judgement. In compliance with the direction of the Hon‘ble High 
Court, in the meeting of the Council held on May 14th, 2002, and May 20th , 2002, the 
Members of the Council deliberated on the complaint made by Dr. Kunal Saha against 
Dr. Sukumar Mukherjee and gave their opinion. 
 
Dr. Kunal Saha, a non resident Indian, lodged a complaint with the West Bengal Medical 
Council against Dr.Sukumar Mukherjee (Dr. Mukherjee) on July 07, 1999. He alleged 
that Dr. Mukherjee used a drug Injection Depomedrol for treatment of his wife Mrs 



Anuradha Saha (Mrs. A. Saha) on and from May 07, 1998. Mrs. Saha was found to be 
sffering from TEN (diagnosed for the first time on May 11, 1998, evening by Dr. A.K. 
Ghoshal). She was admitted in AMRI hospital. She was later on taken to Breach Candy 
Hospital, Mumbai, where she succumbed to death. Dr. Saha‘s allegation was that Dr. 
Mukherjee used on May 7th, 1998, a wrong drug (Depomedrol) in a very high dose and 
claimed that the death of his wife (Mrs. A. Saha) was due to immuno-suppression and 
sepsis, on account of use of this drug. 
 
In another complaint made soon after (August 10, 1999) against Dr. Abani Roy 
Chowdhury and Dr. Baidyanath Halder, Dr. Saha stated that these doctors treated Mrs. 
A. Saha at AMRI (after departure of Dr. S. Mukherjee) wrongly and hence was 
responsible for her ultimate death at Mumbai. 

 
He produced opinion from various Experts from different countries in his favor and demanded 

immediate removal of names of Dr. S. Mukherjee, Dr. Abani Roy Choudhury and Dr. B. Halder 
from the Register of  
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Registered Doctors at the West Bengal Medical Council (where their names are registered) 

and requested for early investigation. Dr. Saha also brought allegation for fraudulent use of FCCP 
by Dr. Sukumar Mukherjee. 
 

On receipt of the complaints from Dr. Kunal Saha, the Council asked for comments from the 
three Doctors namely Dr. Sukumar Mukherjee, Dr.Abani Roy and Dr. Baidyanath. This was 
investigated by Penal and Ethical Cases Committee. 
 

The P.E. Committee examined the three Doctors as well as Dr. Kunal Saha the complainant 
and also the following witnesses – 
 

1. Dr. Balaram Prasad attached to AMRI Hospital 
2. Dr. N. Iqbal attached to AMRI Hospital 
3. Dr. Koushik Nandy attached to AMRI Hospitall 
4. Dr. Purnima Chatterjee attached to AMRI Hospital) 
5. Vice-President of AMRI Hospital attached to AMRI Hospital 

 
The P.E. Committee also obtained opinions from experts in Medicines, Dermatology and 

Pharmacology during their course of investigation. 
 

Thereafter, on completion of the process of investigation, the P.E. Committee placed its 
report to the Council with the following comments: 
 

(i) The allegations against Dr. Abani Roy Choudhuri and Dr. Baidyanath Halder could not be 
substantiated, they may be exonerated. 

(ii) Dr. Sukumar Mukherjee was exonerated of the charges of use of FCCP fraudulently. 
(iii) That charges of negligence of treatment against all the three Doctors i.e Dr. Sukumar Mukherjee, 

Dr. Abani Roy Choudhuri and Dr. Baidyanath Halder were not established. 
 

(a) Dr. Sukumar Mukherjee (Dr. Mukherjee) first examined the patient on April, 24, 1998, (through 
there was no mention in complaint of Dr. Kunal Saha (Dr. Saha)). However, Dr. Saha admitted 
this is his deposition before P.E. Committee. Many Doctors examined Mrs. Anuradha Saha 
between 24, 1998 and May, 07, 1998. There is no evidence that these were communicated to Dr. 
Mukherjee. After thirteen days, Dr. Saha took his wife to Dr. Mukherjee. 

(b) On May, 07, 1998, Dr. Mukherjee diagnosed this as Allergic Vasculitis on clinical grounds. One 
injection of 80 mg Depomedrol was given by Dr. Mukherjee himself while prescribing injection 
Depomedrol 80 mg IMBD for three days. Dr. Saha could not produce any evidence that 5 other 



injections were administered at all or not could be ―remember‖ who gave these injections 
(Deposition before P.E. Committee) 

(c) Evidence shows that many Doctors examined Mrs. Anuradha Saha between 7
th
 and 11

th
 May, 

1998, including Dermatologist Dr. A.K. Ghoshal and Dr. Sanjay Ghosh. There is no evidence that 
these were communicated to Dr. Mukherjee. There was no evidence that these consultations 
were taken after obtaining approval and / or consent (except in case of Dr. Ghoshal who was 
requested to examine Mrs. Anuradha Saha by Dr. Mukherjee himself on May, 07, 1998) from Dr. 
Mukherjee or the same were at all communicated to Dr. Mukherje. 

(d) Initially on 24.4.98, Dr. Mukherjee noted that Mrs. Anuradha Saha was allergic to chinese food. 
Dr. Saha confessed that Mrs. Anuradha Saha used to take Chinese food. In her deposition before 
PE Committee., Dr. Purnima Chatterjee, Gynecologist, while examining Mrs. Anuradha Saha at 
AMRI stated that Dr. Saha informed her that Mrs. Anuradha saha‘s symptoms flared up after 
taking Chinese food on May, 10, 1998. 

(e) Evidence shows that patient was admitted in AMRI under Dr. Balaram Prasad, Dr. Prasad stated 
in his deposition before P.E. Committee-I that he received Pager Message on May, 11 1998. 
Requesting him to see Mrs. Anuradha Saha, who was admitted under Dr. Prasad, Dr. Prasad 
stated that this was the choice of Dr. Kunal Saha. Dr. Kunal Saha himself stated that admission 
was under Dr. Prasad as Dr. Mukherjee was scheduled to leave for abroad. Dr. Prasad himself 
on his own advised two injection i.e Injection Depommedrol. 
 
Dr. Mukherjee, produced an authenticated copy of his application dated April,22,2 1998 
addressed to AMRI authorities intimating his absence with effect from May, 12, 1998. He also 
informed Dr. Saha on April, 24,1998 and also subsequently about his pre-planned visit to U.S.A 
from May, 12 , 1998 Dr. Mukherjee requested Dr. Balaram Prasad to consult Dr. Abani Roy 
Choudhuri and Dr. B.N. Halder regarding Mrs. Anuradha Saha at AMRI as Dr. Mukherjee was 
leaving for U.S.A. 
 

(f) Evidence shows that Dr. Mukherjee left for U.S.A on May, 12, 1998, and hence there was no 
scope for him to participate in the management of the patient at AMRI. 
 
(g) Dr. Kunal Saha repeatedly interfered and sometimes modified the line of management as 
were advised by the doctors. As per deposition of the Vice President of AMRI before the P.E. –I 
Committee, Dr. Saha even did not allow nurses and doctors to examine Mrs. Anuradha Saha at 
AMRI. Dr. Kunal Saha also interdered with treatment at Breach Candy Hospital (as per Breach 
Candy Hospital records).  
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Dr. Kunal Saha also did not follow the advice of Dr. Sanjoy Ghosh dated May 06,1998, 

for skin biopsy of his wife.  
 
(iv) However, the dosage of Depomedrol as has been advised in this case by Dr. 

Sukumar Mukherjee appeared to be very high. 
 
The Council , However, referred back the case to the concerned P.E. committee for 

elaborating its recommendation for exonerating the Doctors. This was complied with.  
 
Thereafter, the Council after consideration of the Report along with evidences and other 

documents of the P.E. Committee exonerated Dr. Abani Roy Choudhuri and Dr. Baidyanath 
Halder of the charges leveled against them.  

 
However, it appeared that the dosage of Depomedrol, advised by Dr. Sukumar 

Mukherjee was high and hence the Council issued charge sheet to Dr. Sukumar Mukherjee dated 
08.11.2011, as follows:-  

 



―That you have used Injection Depomedrol 80 mg BD on Mrs. Anuradha Saha, wife of Dr. 
Kunal Saha of U.S.A. who was under your treatment on and from April, 24,198, to May 11, 1998, 
which is much above the recommended dose of the drug and, hence, you are required to justify 
use of the said drug at such a high dose.‖  

 
On receipt of the reply of Dr. Sukumar Mukheree dated 29.11.2011, in respect of the 

Charge Sheet issued to him, the Council started its enquiry as per Rule 15 of the Bengal Medical 
Act, 1914. During the hearing both Dr. Kunal Saha and Dr. Sukumar Mukherjee were 
accompanied by their lawyers all throughout Adequate opportunities were given to the 
complainant as well as the practitioner Dr. Sukumar Mukherjee. Both Dr. Kunal Saha and Dr. 
Sukumar Saha and Dr. Sukumar place their submissions but did not produce any witness. Dr. 
Kunal Saha and Dr. Sukumar Mukherjee wanted to be assisted by their lawyers, not to be 
represented by them.  

 
Dr. Kunal Saha in his submission dealt mainly with methodology of clinical trials of Drugs, 

stressing upon the overdosose of Depomedrol from the opinion of Skin and other Specialists from 
India and abroad with quotations from Foreign and Indian Literature. A submission was also 
made by the Learned Counsel of Dr. Saha on legal aspects which was allowed by the Council.  

 
In reply Dr. Sukumar Mukherjee submitted before the Council that he treated the patient 

as Allergic vasculitis and not Ten Toxic Epidermal Necrolysis and Dr. Mukherjee in support of his 
contention in justifying use of Injection Depomedrol in his final address to the Council stated: 

 
(i) His diagnosis was Allergic Vasculitis.  
(ii) He Examined patient on April 24, 1998 and on May, 07, 1998. He was also consulted on May 11, 

1998. at AMRI by Dr. B. Prasad: 
(iii) He never diagnosed the patient as TEN and never used Depomedrol on Mrs. Anuradha Saha as 

a patient of TEN.  
(iv) Very brief period of Depomedrol use (3 to 4 days) in a relatively high dosage to mitigate gradually 

evolving immuno-inflammation was explained. The dosage regimen was supported from the 
global literatures, which were submitted before the Council by Dr. Mukherjee.  

(v) Of the six injectins prescribed by Dr. Sukumar Mukherjee, one was injected by Dr. Mukherjee 
himself. Regarding the remaining 5 Injections Dr. Dr. Kunal Saha could not produce any evidence 
that they were actually administered.  

(vi) The presence of Sepsis had not been consistently established beyond doubt at AMRI upto May 
18, 1998.  

(vii) The use of Depomedrol is not proved to be a direct or proximate cause of her death. No autopsy 
was done, nor diagnosis of TEN was confirmed by biopsy.  

(viii) The administration of Depomedrol in the form of a single injection (other five such injections were 
not conclusively proved to be administered to the patient due to lack of authentic records ) was 
not related to be the sole cause of here death – either directly or indirectly, specially when death 
occurred after a lapse of about 3 weeks after single dose of proved administration by Dr. 
Mukherjee Furthermore, proper investigation viz. skin biopsy etc. was not doen (thought advised) 
to arrive at the diagnosis of TEN, nor any post mortem examination was ever advised by the 
concerned Doctors of Breach Candy Hospital or Dr. Kunal Saha himself has not insisted on such 
autopsy to know the actual cause of death.  
 

At the conclusion of submission, the case was close and the members of the Council 
deliberated upon the whole matter.  

 
After going through the papers and evidences produced, the Council came to the following 
conclusions: 
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(a) Re: Dr. Abani Roy Choudhauri- There was no evidence that Dr. Abani Roy Choudhuri either 
examined Mrs. Anuradha Saha, or advised any medicine and participated in her treatment as 
AMRI Hospital; 

(b) Re: Dr. Baidyanath Halder – Dr. Baidyanath Halder was consulted only once on 12.5.98 and there is 
no evidence that he participated in treatment of Mrs. Anuradha Saha; 

(c) The Council could not come to the conclusion whether five injections of Depomedrol, prescribed by Dr. 
Mukherjee were actually administered to Mrs. Anuradha Saha or by whom during 7

th
 to 10

th
 May, 

1998; 
(d) As Dr. Sukumar Mukherjee was not present in India after May 11

, 
1998, he cannot be held responsible 

for any lapse or mis-management of the case in the treatment of Mrs. Anuradha Saha. 
(e) The Council was of the view that there was extreme lack of co-ordination in managing Mrs. Anuradha 

Saha‘s illness at AMRI as many doctors were consulted and there was lack of interaction among 
themselves; 

(f) Dr. Kunal Saha interfered with treatment of Mrs. Anuradha Saha and even did not allow Doctors and 
Nurses to examine Mrs. Anuradha Saha at AMRI (as per Deposition of Vice-President, AMRI at 
P.E. Committee). He also interfered with treatment of Mrs. Anuradha Saha at Breach Candy 
Hospital (Breach Candy Hospital Records); 

(g) Dr. Kunal Saha did not follow advice regarding skin biopsy on May 06, 1998 and on May 12, 1998 
which would have helped coming to early diagnosis. 

(h) Mrs. Anuradha Saha was allergic to Chinese food ―Mrs. Anuradha Saha was fond of Chinese food 
which she took at times.‖ (Deposition of Dr. Kunal Saha before P.E. Committee). Dr. Kunal Saha 
informed Dr. Purnima Chatterjee, Gynaecologist who examined Mrs. Anuradha Saha at AMRI 
that he flare up followed intake of Chinese food on May 10, 1998. 

(i) Opinion of experts expressed in global literatures regarding use and dosage of Depomedrol as USPDI 
Vol. 1 1994 page 966, Harrisons‘s principles of Internal medicine CD-ROM 1998, Principles of 
Pharmacology by Paul Munsen, Dermatology of Fitzpatrick, Drug Therapy by Collin Dolllery and 
other authoritative Books, were cited by Dr. Sukumar Mukherjee. He also provide Xerox copies of 
relevant reference after reading them all from original texts. These were gone through by the 
Members of the Council and overwhelming majority of the members were of the opinion that dose 
of Depomedrol advised by Dr. Sukumar Mukherjee was not unjustified. 

 
In the concluding Meeting dated May 20, 2002, all the members present expressed their 

views. The President of the Council presided over the said meeting but did not take part in the 
deliberation or ever expressed his views. The explanations offered by Dr. Mukherjee was 
accepted by the majority of the Members presdent in the meeting and considering such 
acceptance, the Council exonerated Dr. Sukumar Mukherjee of the charges framed against him 
(as required under Sectrion 25(a)(ii) of the West Bengal Medical Act, 1914). 

 
Taking the opinion of the majority of the Members of the Council exonerated Dr. Sukumar 

Mukherjee of the charges levelled against him. It was also decided to intimate the complainant 
Dr. Kunal Saha that the allegations against Dr. Abani Roy Choudhury and Dr. Baidyanath Halder 
could not be substantiated as was evident from their deposition and records and were exonerated 
by the Council but the decision of the Council was withheld for completion of the total case. 

 
After the decision of the Council was communicated to Dr. Sukumar Mukherjee , Dr. 

Abani Roy Choudhuri and Dr. Baidyanath Halder as well as the complainant Dr. Kunal Saha on 
May 20, 2002, an application was filed on May 21, 2002, by Sri P.K. Dutta Learned Counsel of 
Dr. Kunal Saha before the Hon‘ble Justice Sri Pinaki Chandra Ghosh of Calcutta High Court that 
he was denied by the Council an opportunity of appearing before the Council and prayed for a 
hearing. Hon‘ble Sri Pinaki Chandra Ghosh was pleased to pass an order on May 23, 2002, 
directing the Council to give a hering to Sri P.K. Dutta for a day without any further adjournment 
on any ground. The order was received by the Council on June 11, 2002, after the High Court re-
opened after vacation, through the Council‘s Learned Advocate. No communication was received 
from either party in this respect. 

 



Accordingly, the Council informed the Learned Counsel Mr. P.K. Dutta on June 13, 2002 
by a letter [ which was duly received by him on the same day] intimating him to appear before the 
Council on June 18, 2002 at 2.00 p.m., but Mr. P.K. Dutta did not appear on the plea that the 
letter of the Council addressed to him was not sent through the Solicitors or his client and 
informed the same in his letter date June 18, 2002, received by the Council at 1.10 p.m. It may be 
noted that Mr. P.K. Dutta himself requested the Council for giving an adjournment of hering on 
May 20, 2002 on his personal ground in his personal pad addressed to the President of the 
Council and not through the Solicitor or his client. 

 
The Council under these circumstance perused the letter of Mr. P.K. Dutta and the 

Members were of the opinion that as Mr. Dutta had directly prayed before the Hon‘ble High Court 
for fixing a date of hearing which the Hon‘ble Court was pleased to grant, the Council decided not 
to adjolurn the meeting as per Hon‘ble Court‘s Order on account of non-appearance of Mr. Dutta. 
The Council reiterated its earlier decision dated May, 20, 2002, exonerating all the three above 
mentioned doctors and closed the matter. 

 
This time also also the President WBMC. While presiding over the meeting did not 

express any views not participated in the deliberations.‖ 
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The Ethics Committee heard both the parties including their respective counsels. The 
main objection of the respondent was that this complaint is barred by time and 
Regulations 8.8. of the Ethics Regulations -2002 provides that appeal can be filed within 
a maximum period of 120 days. It was also submitted by respondent that there was no 
professional misconduct on the part of the respondent i.e. Dr. Sukumar Mukherjee and 
Dr. B. N. Halder. They administered the treatment in accordance with the standard 
protocol . The Ethics Committee has already deliberated in detail at its previous 
meetings and after deliberation the Council came to the following conclusion:- 
 
Brief Facts: 

 
Patient Anuradha developed fever along with skin rash on 25.04.1998. On 26.04.1998, 

Dr. Sukumar Mukherjee attended and examined Anuradha at her parental residence on a 
professional call. Dr. Sukumar Mukherjee assured the patient and her husband Dr. Kunal Saha of 
a quick recovery and advised her to take rest but did not prescribe her any specific medicine. 
However, two weeks thereafter, i.e., on 7th May, 1998, the skin rash reappeared more 
aggressively. Dr. Mukherjee was again contacted and as per his instructions, Anuradha was 
taken to his chamber. After examining Anuradha, Dr. Mukherjee prescribed Depomedrol injection 
80 mg twice daily for the next three days. Despite administration of the said injection twice daily, 
Anuradha's condition deteriorated rapidly from bad to worse over the next few days. Accordingly, 
she was admitted at the Advanced Medicare Research Institute (AMRI) in the morning of 11th 
May, 1998 under Dr. Mukherjee's supervision. Anuradha was also examined by Dr. Baidyanath 
Halder, Dr. Halder found that she had been suffering from Erithima plus blisters. Her condition, 
however, continued to deteriorate further. Dr. Abani Roy Chowdhury, Consultant No. 3 was also 
consulted on 12th May, 1998. On or about 17th May, 1998, Anuradha was shifted to Breach 
Candy Hospital, Mumbai as her condition further deteriorated severely. She breathed her last on 
28th May, 1998. 

 
On or about 19th November, 1998 one of her relatives, Malay Kumar Ganguly filed a 

Criminal Complaint in the Court of Chief Judicial Magistrate, 24 Paraganas at Alipore against Dr. 
Sukumar Mukherjee, Dr. Baidyanath Halder and Dr. Abani Roy Chowdhury, for commission of 
offence under Section 304-A of the Indian Penal Code.  



Thereafter, Kunal filed O.P. Nos. 240 of 1999 against 19 persons who had rendered medical 
advice/treatment/facilities to Anuradha between 23rd April, 1998 and 17th May, 1998 at Kolkata 
before the National Consumer Disputes Redressal Commission, New Delhi.  

 
On or about 17.7.1999, a complaint was filed by Kunal against Dr. Sukumar Mukherjee, 

Dr. Baidyanath Halder and Dr. Abani Roy Chowdhury before the West Bengal Medical Council 
(WBMC) making allegations similar to the one he had made in his complaint before the 
Commission. 

 
Before the learned Chief Judicial Magistrate, in the said criminal complaint a large 

number of witnesses were examined. A large number of documents were also marked as 
exhibits. The learned Chief Judicial Magistrate, Alipore by his judgment and order dated 29th 
May, 2002 found Respondent Nos. 1 and 2 guilty of commission of an offence under Section 304-
A of the Indian Penal Code and sentenced them to undergo simple imprisonment for three 
months and to pay a fine of Rs. 3,000/- each and in default to undergo a further simple 
imprisonment for 15 days. Respondent No. 3, Dr. Abani Roy Chowdhury was, however, 
acquitted.  

 
The West Bengal Medical Council dismissed the complaint filed by Dr. Kunal by its order 

dated 1st July, 2002.  
 
On 25th May, 2003 the complainant - Kunal withdrew O.P. No. 179/2009 filed before the 

Commission against the doctors/Breach Candy Hospital.  
Against the order of the learned Magistrate, Dr. Sukumar Mukherjee filed Criminal Appeal 

which was marked as Criminal Appeal No. 55 of 2002 and Dr. Baidyanath Halder filed Criminal 
Appeal No. 54 of 2002 before the learned Sessions Judge at Alipore, whereas the complainant, 
Mr. Malay Kumar Ganguly, filed a revision application being C.R.R. No. 1856 of 2002 for 
enhancement of the punishment imposed on Dr. Sukumar Mukherjee and Dr. Baidyanath Halder 
Respondent Nos. 1 and 2. The complainant also filed another revision application before the High 
Court questioning the legality of the judgment with respect to acquittal of Respondent No. 3. The 
Calcutta High Court withdrew the appeals preferred by Respondent Nos. 1 and 2 before the 
learned Sessions Judge to itself and heard the criminal appeals and revision petitions together.  

 
By a judgment and order dated 19th March, 2004 the appeals preferred by Dr. Dr. 

Sukumar Mukherjee and Dr. Baidyanath Halder were allowed while the Criminal Revision 
Petitions filed by the complainant were dismissed by the Hon‘ble Court. The said order has been 
challenged before the Hon‘ble Supreme Court by way of Criminal Appeal Nos. 1191-1194 of 
2005.  

 
The Commission also by its judgment and order dated 1st June, 2006 dismissed O.P. 

No. 240 of 1999. The said order was challenged before the Hon‘ble Supreme Court by way of 
Civil Appeal No. 1727 of 2007 arises out of the said order. 
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The aforesaid Criminal Appeal Nos. 1191-1194 of 2005 and Civil Appeal No. 1727 of 
2007 were considered together by the Hon‘ble Supreme Court. The Hon‘ble Supreme Court vide 
its judgment dated 07.08.2009 after appreciating entire evidences advanced by both the parties 
and the experts‘ opinion, held Dr. Sukumar Mukherjee, Dr. Baidyanath Halder and Dr. (Late) 
Abani Roy Chowdhry guilty of negligence. However, before perusing the aforesaid judgment of 
the Hon‘ble Supreme Court, we would like to enumerate general principles relating to medical 
negligence 

. 
General principles relating to medical negligence 
 



The broad principles of medical negligence have been laid down by the Hon‘ble Supreme 
Court in Jacob Mathew versus State of Punjab 2005 SCC (6) 1. These principles can be indicated 
briefly here: 

 
The basic principle relating to medical negligence is known as the Bolam Rule. This was 

laid down in judgment of McNair, J. in Bolam versus Frien Hospital (1957) 1 WLR 582 as follows: 
 
―….. where you get situation which involves the use of some special skill or competence, then the 
test as to whether there has been negligence or not is not the test of the man on the top of 
Clapham omnibus, because he has not got this special skill. The test is the standard of the 
ordinary skilled man possessing the highest expert skill. A man need not possess the highest 
expert skill; it is well established law that it is sufficient if he exercises the ordinary skill of an 
ordinary competent man exercising that particular act.‖ 
 

In Halsbury‘s Laws of England [4
th

 Edn. Vol. 30, para 35], the degree of skill and care 
required by a medical practitioner is stated as follows: 

 
―35. Degree of skill and care required.— The practitioner must bring to his task a reasonable 
degree of skill and knowledge, and must exercise a reasonable degree of care. Neither the very 
highest nor a very low degree of care and competence, judged in the light of particular 
circumstances of each case, is what the law requires, and a person is not liable in negligence 
because someone else of greater skill and knowledge would have prescribed different treatment 
or operated in a different way; nor is he guilty of negligence if he has acted in accordance with a 
practice accepted as proper by a reasonable body of medical men skilled in that particular act, 
even though a body of adverse opinion also existed among medical men. 
Deviation from normal practice is not necessarily evidence of negligence. To establish liability on 
that basis it must be shown (1) that there is usual and normal practice; (2) that the defendant has 
not adopted it; (3) that the course in fact adopted is one who no professional man of ordinary skill 
would have taken had he been acting with ordinary care.‖ 

 
In Eckersley versus Binnie 1996 (2) SCC 634 the Hon‘ble Supreme Court summarized 

the Bolam test in the following words: 
 
―From these general statements it follows that a professional man should command the corpus of 
knowledge which forms part of the professional equipment of the ordinary member of his 
profession. He should not lag behind other ordinary assiduous and intelligent members of his 
profession in the knowledge of new advances, discoveries and developments in his field. He 
should have such an awareness as an ordinarily competent practitioner would have of the 
decencies in his knowledge and the limitation on his skill. He should be alert to the hazards and 
risks in any professional task he undertakes to the extent that other ordinarily competent 
members of the profession would be alert. He must bring to any professional task he undertakes 
no expertise, skill and care other than ordinarily competent members of his profession would 
bring………..‖ 
 

In Hunter versus Hanley 1995 SLT 213 Lord Clyde stated as under: 
 

―In the realm of diagnosis and treatment there is ample scope for genuine difference of opinion 
and one man clearly is not negligent merely because his conclusion differs from that of other 
professional men… The true test for establishing negligence in diagnosis and treatment on the 
part of a doctor is whether he has been proved to be guilty of such failure as no doctor of ordinary 
skill would be guilty of if acting with ordinary care…..‖  

 
In the light of aforesaid principles, now, we may peruse the aforesaid judgment and order 

dated 07.08.2009 of the passed by the Hon‘ble Supreme Court in Criminal Appeal Nos. 1191-
1194 of 2005 and Civil Appeal No. 1727 of 2007whereby the Hon‘ble Supreme Court, after 



appreciating entire evidences advanced by both the parties and the experts‘ opinion held as 
under: 
 
―………… 
There cannot be, however, by any doubt or dispute that for establishing medical negligence or 
deficiency in service, the courts would determine the following :  
(i) No guarantee is given by any doctor or surgeon that the patient would be cured.  
(ii) The doctor, however, must undertake a fair, reasonable and competent degree of skill, which 
may not be the highest skill.  
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(iii) Adoption of one of the modes of treatment, if there are many, and treating the patient with due 
care and caution would not constitute any negligence.  
(iv) Failure to act in accordance with the standard, reasonable, competent medical means at the 
time would not constitute negligence. However, a medical practitioner must exercise the 
reasonable degree of care and skill and knowledge which he possesses. Failure to use due skill 
in diagnosis with the result that wrong treatment is given would be negligence.  
(v) In a complicated case, the court would be slow in contributing negligence on the part of the 
doctor, if he is performing his duties to be best of his ability.  
Bearing in mind the aforementioned principles, the individual liability of the doctors and hospital 
must be judged.  

We enumerate hereto below the duty of care which ought to have been taken and the 
deficiency whereof is being complained of in the criminal case and the civil case, respectively, so 
far as respondent Nos. 1 to 3 are concerned.  

When Dr. Mukherjee examined Anuradha, she had rashes all over her body and this 
being the case of dermatology, he should have referred her to a dermatologist. Instead, he 
prescribed "Depomedrol" for the next 3 days on his assumption that it was a case of "vasculitis". 
The dosage of 120 mg Depomedrol per day is certainly a higher dose in case of a TEN Patient or 
for that matter any patient suffering from any other bypass of skin disease and the maximum 
recommended usage by the drug manufacturer has also been exceeded by Dr. Mukherjee. On 
11th May, 1998, the further prescription of Depomedrol without diagnosing the nature of the 
disease is a wrongful act on his part.  

According to general practice, long acting steroids are not advisable in any clinical 
condition, as noticed hereinbefore. However, instead of prescribing to a quick acting steroid, the 
prescription of a long acting steroid without foreseeing its implications is certainly an act of 
negligence on his part without exercising any care or caution. As it has been already stated by 
the Experts who were cross examined and the authorities that have been submitted that the 
usage of 80-120 mg is not permissible in TEN.  

Furthermore, after prescribing a steroid, the effect of immunosuppression caused due to 
it, ought to have been foreseen. The effect of immunosuppression caused due to the use of 
steroids has affected the immunity of the patient and Dr. Mukherjee has failed to take note of the 
said consequences.  

After taking over the treatment of the patient and detecting TEN, Dr. Halder ought to have 
necessarily verified the previous prescription that has been given to the patient. On 12th May, 
1998 although 'depomedrol' was stopped, Dr. Halder did not take any remedial measures against 
the excessive amount of 'depomedrol' that was already stuck in the patient's body and added 
more fuel to the fire by prescribing a quick acting steroid 'Prednisolone' at 40 mg three times 
daily, which is an excessive dose, considering the fact that a huge amount of "Depomedrol" has 
been already accumulated in the body.  

Life saving 'supportive therapy' including IV fluids/electrolyte replacement, dressing of 
skin wounds and close monitoring of infection is mandatory for proper care of TEN patients. Skin 
(wound) swap and blood tests also ought to be performed regularly to detect the degree of 
infection. Apart from using the steroids, aggressive supportive therapy that is considered to be 
rudimentary for TEN patients was not provided by Dr. Halder. Further 'vital-signs' of a patient 
such as temperature, pulse, intake-output and blood pressure were not monitored. All these 
factors are considered to be the very basic necessary amenities to be provided to any patient, 



who is critically ill. The failure of Dr. Halder to ensure that these factors are monitored regularly is 
certainly an act of negligence.  

Occlusive dressing were carried as a result of which the infection had been increased. 
Dr. Halder's prescription was against the Canadian treatment protocol reference to which we 
have already made herein before.  

It is the duty of the doctors to prevent further spreading of infections. How that is to be 
done is the doctors concern. Hospitals or nursing homes where a patient is taken for better 
treatment should not be a place for getting infection.  

After coming to know that the patient is suffering from TEN, Dr. Abani Roy Chowdhury 
ought to have ensured that supportive therapy had been given. He had treated the patient along 
with Dr. Halder and failed to provide any supportive therapy or advise for providing IV fluids or 
other supplements that is a necessity for the patient who was critically ill…….‖ 
 

The Ethics committee examined the relevant provisions of the Indian Medical Council 
(Professional Conduct, Etiquette and Ethics) Regulations, 2002 which are being reproduced 
herein below for ready reference: 
 
―2.4 The Patient must not be neglected: A physician is free to choose whom he will serve. He 
should, however, respond to any request for his assistance in an emergency. Once having 
undertaken a case, the physician should not neglect the patient, nor should he withdraw from the 
case without giving adequate notice to the patient and his family. Provisionally or fully registered 
medical practitioner shall not willfully commit an act of negligence that may deprive his patient or 
patients from necessary medical care. 
 
3.5 Treatment after Consultation: No decision should restrain the attending physician from 
making such subsequent variations in the treatment if any unexpected change occurs, but at the 
next consultation, reasons for the variations should be discussed/explained. The same privilege, 
with its obligations, belongs to the consultant when sent for in an emergency during the absence 
of attending physician. The attending  
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physician may prescribe medicine at any time for the patient, whereas the consultant may 
prescribe only in case of emergency or as an expert when called for. 

7.8 A registered medical practitioner shall not contravene the provisions of the Drugs and 
Cosmetics Act and regulations made there under. Accordingly,  

a. Prescribing steroids/ psychotropic drugs when there is no absolute medical indication;  
b. selling Schedule ‗H‘ & ‗L‘ drugs and poisons to the public except to his patient;  

in contravention of the above provisions shall constitute gross professional misconduct on the 
part of the physician.‖ 
 

After perusing the aforementioned judgment dated 07.08.2009 of the Hon‘ble Supreme 
Court, provisions of the Indian Medical Council (Professional Conduct, Etiquette and Ethics) 
Regulations, 2002 and general principles of medical negligence and the records available with 
the MCI, the Ethics Committee is of the unanimous opinion that the Dr. Sukumar Mukherjee and 
Dr. Baidyanath Halder have committed the misconduct under the Indian Medical Council 
(Professional Conduct, Etiquette and Ethics) Regulations, 2002.  

 
However, in the interest of justice, the Ethics Committee feels that before awarding any 

punishment as provided under the Indian Medical Council (Professional Conduct, Etiquette and 
Ethics) Regulations, 2002, it would be deemed appropriate to give a show-cause notice to the 
concerned doctors i.e. Dr. Sukumar Mukherjee and Dr. Baidyanath Halder as to why punitive 
action be not initiated against them for committing misconduct as defined under the Indian 



Medical Council (Professional Conduct, Etiquette and Ethics) Regulations, 2002. It was decided 
by the Ethics Committee that the name of Dr. Abani Roy Chowdhry should be struck from the 
array of parties in as much as Dr. Abani Roy Chowdhry is no more alive. 

 
The Ethics Committee further decided to direct the doctors to submit their explanation on the 
issue of quantum of punishment, within 15 days of the receipt of the notice, failing which the 
Committee reserves the rights to take ex-party decision, if the reply is not received within a 
period of 15 days.‖ 

 
So far as the objection on the ground of delay in filing of an appeal is concerned, we 
have noted that the matter was pending in the Hon‘ble Supreme Court of India through 
out the period. The Ethics Committee has also noted that the appellant is entitled to 
benefit of Section 14 of the Limitation Act, 1963, which provides for exclusion of the 
period from computing the time limit provided in the Act. The Committee has no doubt 
that Section - 14 of the Limitation Act, 1963 is applicable with regard to the Ethics 
Regulations. 
 

The judgment of Hon‘ble Supreme Court of India and the various aspects discussed in 
the said judgment leave no scope of doubt that there was professional misconduct on 
the part of the treating doctors and we also hold the same and concur accordingly.  

 

So far as the quantum of punishment to be imposed on the treating doctors are 
concerned, the Committee has noted that the treating doctors i.e. Dr. Sukumar 
Mukherjee and Dr. B. N. Halder have acted in good faith. However, they did not follow 
the standard protocol in treating the patient suffering from TEN. We are also not 
oblivious of the fact that treating doctors are senior citizens aged more than 70 years. It 
is also important to note that one of treating doctor namely Dr. Abani Roy Chowdhary 
died during the pendency of the case. Both the treating doctors are at an advanced age 
and the ends of justice would be met if their names are removed for a period of three 
months from the register of concerned State Medical Council.‖ 

Yours faithfully, 
 
 

(Dr. Sangeeta Sharma) 
Secretary 

C.C. :  
1. The Registrar, West Bengal Medical Council, 8, Lyons Range (3rd Floor), Kolkata -

700001 for necessary action under intimation to this Council as well as to the 
complainant. 

2. Dr. Kunal Saha, anku1@earthlink.net  
3. IMR Section, Medical Council of India, New Delhi. 
4. Computer Section, Medical Council of India, New Delhi. 
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