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situation the award of damages for mental agony to

appreciate

counsel for the appellants

alive and the =o-called humanitarian approach of

by the parents.

failed, the appal fails and is dismisse=d.

of m=. 3,000/-.

par=nts i= wholly wunjustified. We; Thowever, fail

the only child living a wegetative state on account

the
to

this argument advanced on behalf of the le=arned
nasmuch as the mental agony of
the parent will not be dismissed in any manner merely seeing

of

negligence of the hospital autheorities ocn a hospital bed.
The agony of the parents would remain so long as they remain

the

hospital authorities in no way can be considered to be a
factor in denying the compensation for mental agony suffered

In the premises as afpresaid, the contentions raised by
the learned counsel appearing feor the appellants hawving

moocordingly both” thesappeals are dismissed with costs

http://JUDIS.NIC.IN SUPREME COURT OF INDIA Page 1 of 9
PETITIONER:




M/S. SPRING MEADOWS HOSPITAL & ANR

Vs.

RESPONDENT:

HARJOL AHLUWALIA THROUGH, K.S. AHLUWALIA & ANR
DATE OF JUDGMENT: 25/03/1998

BENCH:

S. SAGHIR AHMAD, G.B. PATTANAIK

ACT:

HEADNOTE:

JUDGMENT:

WITH

CIVIL APPEAL NO. 7858 OF 1997

JUDGMENT

G.B. PATTANAIK, J.

These two appeals arise out of the order dated 16th

June, 1997 passed by the National Consumer Disputes
Redressal Commission, New Delhi (hereinafter referred to as
'the Commission’) in Original Petition No. 292 of 1994. The
Hospital is the appellant in Civil Appeal No. 7708 of 1997
while the insurance company is the appellant in the other
appeal. When the special leave applications out of which the
two aforesaid appeals arise were listed for preliminary
hearing, the court had issued notice limited to the award of
Rs. 5 lacs as compensation to the parents of the child even
though the insurance company has raised the question of its
liability to pay the compensation in question.

A Complaint Petition was filed by minor Harjot

Ahluwalia through his parents Mrs. Harpreet Ahluwalia and
Mr. Kamaljit Singh Ahluwalia before the Commission alleging
that the minor was being treated at a Nursing Home in Noida
in December, 1993. As there was no improvement in his health
the said minor was brought to M/s. Spring Meadows Hospital,
appellant in Civil Appeal No. 7708 of 1997 on 24th of
December, 1993. In the hospital the patient was examined by
the Senior Consultant Paediatrician, dr. Promila Bhutani and
on the advice of the said doctor the patient was admitted as
an in-patient in the hospital. The doctor made the diagnosis
that the patient was suffering from typhoid and intimated

the parents that medicines have been prescribed for the
treatment of the typhoid fever. On the 30th of December,
1993 at 9.00 a.m. Miss Bina Matthew, nurse of the hospital
asked the father of the minor patient to get the injection -



In Lariago - to be administered intravenously to the minor
patient. The father of the minor child purchased the
medicine which was written down by the nurse and gave it,
whereupon the nurse injected the same to the minor patient.
The patient, immediately on being injected collapsed while
still in the lap of his mother. it was further alleged that
before administering the injection the nurse had not made
any sensitive test to find out whether there would be any
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that the minor patient had suffered on  account of
negligence, error and omission on the part of nurse as well
a5 Or. Dhananjay in rendering their prefessional services
and both of them were negligent in perfeorming their duties
in consequence of which the miner child suffered and sincs=
the doctor and the nurse were employe=s of the hespital the
hospital is respeonsible for the negligence cof the employees
and the hospital is liable feor the consegquences. The
Commission then determined the guantum of compensation and
awarded 12.23 lacs a= comp=nsaticn to the minor pati=nt. In
addition to the aforesaid sum of ®Rs. 12.2 lacs,; the
Commis=sion also awnrdcd“ns. 2 lacs as compensation to b=
paid to the parents of the minor child for the acute mental
agony that has been cnus;thn the parents by reascn of their
only scn hawving bezen :-;du:l:d.'\_l:n a wegetatiwve state requiring
life long care and;“nttentldn. on  the guesticn of the
liability of the r=1n5uran:c cempany the Commission came to
hold thﬁ?ﬁ the ;i;d gnsuran:c :qmpany iz liakle to indemnify

the ambunt of n: ;12 37, 30D}7'Lnx terms of the policy on
accounth D\f_ ~the l’Jnh:LlJ.ty of” the _hnzpir_a.'l. as the case is
Eully :ovu;ed. “inder the ”iﬁdeqpity olaume. The Commission

then considered the guestlnﬂ“ as to how the amount of
compensation should  He dnﬂhursed for beinq spent for the
welfare of the child and- Ahen imsued ceft¢1n directicns with
which we ar= not :nnc::ned in this=s nppeal.

The learn=d EuunBel for the appclldht appear;nq for the
hospital :antendeﬂ. that the :ompln;ﬂt haVth been filed by
the minor «child who! was the in p&bient in vthc haospital
through his parentﬁ\hge snid.miqpr child can xnnly be the
consumer and the parents cannet <laim any cnmpensatlnn under
the Consumer Frotectidh. Act - for the menpal ngﬂﬁx they hawve
suffered and as such the award of :ugpbnsnpinn ta "the tune
of m=. 3 lacs in favour of the Phrengx’ is beynnd the
competence of the Commission. The Y=arned counsel thhnnurged
that unde=r the Consum=r Prnﬁquién hgﬁfthe consumer | t4 whom
mervices has be=n provided can mch a complaint and in the
came in hand the s=rvices hauan'Lecn provided to rhEIanor
patient; he becomes the cnn:um;r and :ansequently nog,

compensation can be awarded in fayour of the parents/of the-‘

consumer and according to the lenrnéd mounsel-it is, Spparcnq
from the provisicns of Emction 12{1}{;} of thz' Eansumer

PFrotection Act. The le=arned counsel lasf}y— :ontended;Ehat 7

und=r S=ction 14£¢L1y {d} of the Act the Commis=sicon qduld be
entitled to pay such amount as compensation to thp'}anquﬁer
for any loss or damage suffered by such :qpsum;t“andgih the
Came in hand the minor child being tﬁg‘wcun§uﬁ=r the
Commission was not competent to award :omphpsgfinn to the
par=nts for the mental agony they hawve suffereﬂ:ithe learned
counse=l for the insur=r - appellant in the dﬁher %ﬁpcal
wvehemently contended that insurer cannot be held linﬁle to
indemnify the hospital whe is  the insured as “the =said
hospital had employed ungualified people to trémt the
patients and the dir=ction of the Commission th;t the
insurer would indemnify the insured is unsustainabkls= LH\LARu
But we are not in a position to examine this contention

advanced cn  behalf of the learned counsel appearing for the

insurer in wiew of the limited neotice issued by this Court.
It would not be open for us to entertain this guestion for
consideration as the notice issued by this Court indicates
that only the award of compensation to the parents of the
minor child and the legality of the sam= can only the
consider=d. W are, ther=fore, unabls to examine the
contention raised by the learned counsel appearing for the
insurer.

In wview of the submission=s made by the learned counsel
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adverse reaction on the patient. Seeing the minor child
collapse the parents immediately called for help and the
Resident Doctor Dr. Dhananjay attended the patient. Said Dr.
Dhananjay told the parents that the child had suffered a
cardiac arrest and then by manually pumping the chest the
Doctor attempted to revive the heartbeat. The hospital
authorities then summoned an Anaesthetist, Dr. Anil Mehta
who arrived within half an hour and then started a procedure
of manual respiration by applying the oxygen cylinder and
manual Respirator. In the meantime Dr. Promila Bhutani also
reached the hospital and the minor child was kept on a
device called manual Respirator. Though the child was kept
alive on the manual ventilator but the condition of the

child did not show any improvement. In course of treatment
as the minor’s platelets count fell, a blood transfusion was
given but still no improvement could be seen. Dr. mehta,
therefore, intimated the parents that the hospital does not
have the necessary facilities to manage the minor child and
the should be shifted to an intensive Care Unit equipped
with an Auto Respirator. On the advice of Dr. Mehta the
parents brought the child and admitted him in the Paediatric
Intensive Care Unit of the All India Institute of Medical
Science on the 3rd January, 1994. In the Institute the
doctors examined the minor child thoroughly and informed the
parents that the child is critical and even if the would
survive, he would live only in a vegetative state as
irreparable damage had been caused to his brain and there
was no chance of revival of the damaged p[arts. The minor
was then kept in the Paediatric Intensive Care Unit of the
AIIMS till 24th of January, 1994 and was thereafter
discharged after informing the parents that no useful
purpose would be served by keeping the minor child there.
Dr. Anil Mehta as well as Dr. Naresh Juneja, Chief
Administrator of Spring Meadows Hospital, however, offered
to admit the minor child at their hospital and to do

whatever was possible to stabilise the condition of the

child and accordingly the minor child was again admitted to
the hospital. The complainant alleged that the child on
account of negligence and deficiency on the part of the
hospital authorities suffered irreparable damages and could
survive only as a mere vegetative and accordingly claimed
compensation to the tune of Rs. 28 lacs.



On behalf of the appellants objection was filed before

the commission taking the stand that no payment having been
made it cannot be said that the services of the hospital
having been availed for consideration and as such the
complainant is not a consumer within the definition of
‘Consumer’ in the Consumer Protection Act, 1986. It was
further stated that there has been no deficiency or
negligence in service on the part of the doctors of the
hospital and the negligence, if any, is on the part of the
nurse who misread the prescription. It was also contended
that immediate steps have been taken by Dr. Dhananjay as
Well as dr. Mehta and the hospital authorities had summoned
three specialists to examine the patient. It was further
stated that the patient was taken to the All India Institute

of Medical Sciences by the parents for better treatment but
on being discharged from the Institute the hospital
authorities on sympathetic consideration readmitted the
child and are taking all possible steps and giving all
possible treatment without any payment and at no point of
time there has been any negligence on the part of the
doctors attending the minor child in the hospital. It was

also urged that in any event the liability to pay
compensation would be that of the insurer.
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the smuperiority of the doctor is not abuse=d in any mann

there are practical difficulties in linking the inj

factors together with the shesr =xpense of bringing a le
action and the de=nial 9k‘icqnl aid to all but the poor
operate to  limit medicgsdl l"i_r.j.gntinn in this country. W
the emergence of thuﬁ Consumer FProtection Act ne  doubt
some [=F- 2] pat;ehts Hawe= bhen able to e=stablish

ncql1qeﬁ:t of pﬁc dqgtors renq=;1ng serwvice an din tak
:Dmpen#atian rhercg{ but the sams. is wvery fe=w in number.
recent d\n*y_:l I'.hl:_.ﬂ: has 'I:lel:n_,-'i."nl:ru_;q?:ging pressure on hospi
facilitiss, falling stanngd of professicnal competence
in additien teo all; ?Lﬁe guér increasing complexity
therapeutic and diagneastic.@ethods and all this together
responsible faor the;medigil negligence. That apart there
been a growing nwﬁrenﬂ&s in the publid hlnd te bring
negligence of su:h'pfafessinnnl doctors-to Léqht. very of
in a claim for| |compensation n:i%iﬁé 'ﬁHt of m=di
negligence a plea’ Ls taken that gfﬁ is a :aé@ of beona £
mi=stake which undem uerta1n Cerumztnnces BE excusab
but a mistake which wuuld tnnr&mﬂunt ta nchinnct cannot
pardoned. In the Eormbr :nut a court - can ,E:cept t
ordinary human Eall1hL11ty precludes ;hb lehLllty ‘while

have gone beyond the bounds of Mﬁat ;5 expected .af
reasonably skill af a cnmpabqpt dn:bnr. In the case
Whitehouse v Jordan and annther,,{lgﬂll 1 RLL EH:ZET.

was held that an error of judgment ccould be 'negligepte if

competent professional man acting with Drdin${§ care., L
Fraser pointed out thus; ﬁ f
"The true position is that an error
of judgment may, or may nct, be —
negligent; it depends on the nature
of the error. If it is one that
would naot hawve besn made by a

reascnably competent professicnal
man professicn to have the standard
and type of skill that the
defendant holds hims=lf out as
hawving, and acting with aordinary
care, then it i=s negligence. If£, an
the octher hand, it is an e=rror that
such a man, acting with ordinarcy
care, might hawve made, then it i=
not negligence.™

Gross medical mistake will always result in a find

between trust in the learning of another and the general
distress of one who i=s in a state of uncertainty and such
ambivalence naturally leads t a sense of inferiority and it
iz, ther=fore, the function medical =thics to =nsur= that

=r.

It i= a great mistake te think that doctors and hespitals
are masy targets for the dissatisfied patient. it is indeed
very difficult teo raise an action of negligence. Hot only

ury

sustained with the madical treatm=nt but also it is=s =till
more difficult teo establish the standard of care in medical
negligence of which a geomplaint can be made. 211 these

gal
est
ith
im
the
ing
In
tal
and
of
are
has
the
ten
cal
ide
le,
be
hat

im

the latter the conduct of the dEEundang L= can:ldcred to

the
of

an

obstetrician had pulled too hnrd in a trial fo farceps

b=

delivery and had ther=by :aused‘hhc plaintiff’'s" head top,
become wedged with consequent nsphyx;n and brain~ damagﬂ The |
trial judge had held the action Ef th; dgfendan; to
negligent but this judgment had bEEn reuers:d by Lntﬁ
De=nning; in the Ccourt of Appe=al, emphasistnq ‘that an ETIDEE
of judgment would not tantamount te negligence. Nhén the
said matter came before the Mouse of Leords, thp'hiewi?of

Lord Denning on the errer of judgment was rejﬁEtedgin it

it

iz an error which would not have been made by a-reasonably

crd

ing
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Miss Bina Matthew the nurse who injected the Lariago
injection to the child, who was opposite party No.2 before

the Commission field her objections station therein that she
is a qualified nurse and had exercised all diligence and

care in discharging her duties. It was further stated that

the patient was under the treatment of Dr. Bhutani who had
the duty to decide the course treatment and as nurse she was
only working under her control and direction. She also

stated that as the patent was already taking lariago syrup
and when the doctor advised that injection should be given
she thought that the same lariago injection to be given and

it was the duty of the duty of the doctor to give the

injection and take all care.

The insurer-opposite no. 3- which is appellant in Civil

Appeal No. 7858 of 1997 contested the claim and took the
defence that there has been no deficiency in service on the
part of the reinsurance company and the provisions of the
Consumer Protection Act could not be invoked against the
insurer. According to the insurer the insurance company
issued medical establishment professional negligence errors
and omissions insurance policy and the terms and conditions
of the policy would indicate that the liability of the

insurer, if any, is to the extent of 12,50,000/- and not

beyond the same and further the insurer cannot be made
liable when the liability in question has arisen on account

of negligence or deliberate non-compliance of any statutory
provisions or intentional disregard o the insured’s
administrative management of the need to take all reasonable
steps to prevent the claim. According to the insurer the

nurse Miss Bina Matthew was not a qualified nurse at all

and she was not authorised to take up the employment as a
nurse not having been registered with any Nursing Council of
any State. It was also stated t hat the present state of

affairs of the minor child is on account of negligence of an
unqualified nurse and therefore the insurer cannot be made
liable to pay for any loss or damage sustained. In course of
the proceedings before the Commission to assess the minor’s
condition and rehabilitation requirement the Commission
referred the matter to the medical Superintendent,
Safdarjung Hospital by order dated 28th January, 1997, and
in pursuance to such order the said minor was examined and a
report was received by the Commission from the Medical



Superintendent, Safdarjung Hospital, New Delhi. The
Commission also examined witnesses including Dr. J.S. Nanra
and Dr. A.S. Ahluwalia who testified that on account of a
medicine having been injected the minor suffered from
cardiac arrest on account of which the brain has been
damaged. on the basis of the oral and documentary evidence
on record the Commission came to the conclusion that the
child had suffered from cardiac arrest and cause of such
cardiac arrest was intravenous injection of lariago of high
dose. The Commission also came to the conclusion that there
has been considerable delay in reviving the heart of the
minor child and on account of such delay the brain of the
minor child got damaged. On the question of the negligence
of services the Commission came to the conclusion that there
was a clear dereliction of duty on the part of the nurse who
was not even a qualified nurse and the hospital is

negligent having employed such unqualified people as nurse
and having entrusted a minor child to her care. The
Commission also came to the conclusion that Dr. Dhananjay
was negligent in the performances of his duties inasmuch as
while Dr. Bhutani had advised that the injection should be
given by the doctor but he permitted the nurse to give the
injection. The Commission, ultimately came to the finding
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he=

the =maid minor was brought te M/s. Spring HMHeadows MHospi

any sensitive test to find out whether there would be

Thes= two appeals-arise-"gut of the orfder “dated l&th
June; 1957 passed by the” Maticnal -ConsumEr* Disputes
Pedressal Commi=ssion, HMew D=lhi (hereirdafter refecred to as
"the Commi=m=sion®) in Original Petititn Mos 292 of L5%04. The
Hospital i=s  the appellant in Ciwvil Appeal Ho. 7708, of 1557
while the insurance company ' -is" the appellant in thelother
app=al. When the spe=cial leawve: applications cut of which the
two afocresaid appeals arise wikre listed for preliminary

aring; the court had issued notige limited to the award of
ms. 2 lacs as compensaticn to the'.parents of the child ewven

though the insurance company has raised the giestioh of its
liability to pay the compensation in Jquestion.

&  Complaint Petition was filed by~ minor Harjot
ABhluwalia through his parents Mr=s. Harpreet ARhluwalia apd
Mr. Kamaljit Eingh ARhluwalia before the Commissicp” alleging

that the minor was being treated at a Hursing Hdme ip“Moida
in December, 15%%3. A=x there was no improvemsnt” in his health

tal,

app=llant in Ciwil Rppeal HNo. 7708 of 195%7% bn 24th of
December, 1993, In the hespital the patient wasexamined by
the Senior Consultant Paemdiatrician, dr. Fromila Bhutani and

on the advice of the said doctor the patient was admitited as
an in-patient in the hospital. The deoctor made the diagnosis
that the patient was suffering from typhoid and intimated

the parents that m=dicines have b=en prescribed for ~th=
treatment of the typhoid fever. on the 30th of December,
15393 at S.00 a.m. Mis=s Bina Matthew; nurse of the hospital
asked the father of the minor patient teo get the injection -
In Lariagc - to be administered intrawvenously tec the minor
patient. The fath=r of the minor child purchased the=
medicine which was written down by the nurse and gawe it,
whereupon the nurse injected the same to the mincr patient.
The patient, immediately on being injected collapsed while
=till in the lap of his mother. it was further alleged that
before administering the injecticn the nurse had not mads

any
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that the minor patient had suffered on account of

negligence, error and omission on the part of nurse as well
as Dr. Dhananjay in rendering their professional services

and both of them were negligent in performing their duties

in consequence of which the minor child suffered and since
the doctor and the nurse were employees of the hospital the
hospital is responsible for the negligence of the employees
and the hospital is liable for the consequences. The
Commission then determined the quantum of compensation and
awarded 12.5 lacs as compensation to the minor patient. In
addition to the aforesaid sum of Rs. 12.5 lacs, the
Commission also awarded Rs. 5 lacs as compensation to be
paid to the parents of the minor child for the acute mental
agony that has been caused to the parents by reason of their
only son having been reduced to a vegetative state requiring
life long care and attention. On the question of the

liability of the reinsurance company the Commission came to
hold that the said insurance company is liable to indemnify
the amount of Rs. 12,37,500/- in terms of the policy on
account of the liability of the hospital as the case is

fully covered under the indemnity clause. The Commission
then considered the question as to how the amount of
compensation should be disbursed for being spent for the
welfare of the child and then issued certain directions with
which we are not concerned in this appeal.

The learned counsel for the appellant appearing for the
hospital contended that the complaint having been filed by
the minor child who was the in-patient in the hospital

through his parents the said minor child can only be the
consumer and the parents cannot claim any compensation under
the Consumer Protection Act for the mental agony they have
suffered and as such the award of compensation to the tune
of Rs. 5 lacs in favour of the parents is beyond the
competence of the Commission. The learned counsel then urged
that under the Consumer Protection Act the consumer to whom
services has been provided can make a complaint and in the
case in hand the services having been provided to the minor
patient, he becomes the consumer and consequently no
compensation can be awarded in favour of the parents of the
consumer and according to the learned counsel it is apparent
from the provisions of Section 12(1)(a) of the Consumer
Protection Act. The learned counsel lastly contended that



under Section 14(1) (d) of the Act the Commission would be
entitled to pay such amount as compensation to the consumer
for any loss or damage suffered by such consumer and in the
case in hand the minor child being the consumer the
Commission was not competent to award compensation to the
parents for the mental agony they have suffered. The learned
counsel for the insurer - appellant in the other appeal
vehemently contended that insurer cannot be held liable to
indemnify the hospital who is the insured as the said

hospital had employed unqualified people to treat the
patients and the direction of the Commission that the

insurer would indemnify the insured is unsustainable in law.
But we are not in a position to examine this contention
advanced on behalf of the learned counsel appearing for the
insurer in view of the limited notice issued by this Court.

It would not be open for us to entertain this question for
consideration as the notice issued by this Court indicates
that only the award of compensation to the parents of the
minor child and the legality of the same can only the
considered. We are, therefore, unable to examine the
contention raised by the learned counsel appearing for the
insurer.

In view of the submissions made by the learned counsel
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Mi=s Hina Matthew the nurse who injected the Lariago
injection to the child, wheo was opposite party HNo.2 before
the Commission field her cbhjections staticn therein that she
iz a2 gualified nurse and had exercised all diligence and
car= in discharging her duti==s. It was furth=r stated that
the patient was under the treatment of Dr. Bhutani who had
the duty to decide the course treatment and as nurse she was
only working under her control and direction. She also
stated that as the patent was already taking lariago syrup
and when the doctor adwvis=d that inj=cticon should ke given
she thought that the same lariageo injection to be given and
it was the duty of the duty of the doctor to giwve the
injection and take all care.

The insu:cr—npposlt;lﬁq. 3- which is appellant in Ciwil
App=al Ho. T82E of 1887 cnh;:stcd the claim and took the
defence that there bis he:ﬁ“dg deficiency in serwvice on the
part af the :c1n=uran:u company and the provisions of the
Consumst ﬁrnte:pinn Aot could ‘net be  invoked against  the
insurer. According, ~to the instirer the insurance company
issued hFstal _cstnbl;shm:qt”prafq};iunnl negligence errors
and omissignsm”insurance pdiicx;&nd “the terms and conditicns
of the peolicy would %pdicn;ﬁ“that the liability of the
insurer, if any, is ~to the extent of 12,20,000/- and not
beyond the =ame and qu{her the insur®r cannot be made
liable when the lﬁnbility in guesticn héﬁxnrisen on account
of negligence or H:liherate non-— :ompllah:eng any statutocry
provisions or 1ptbnt1unal d1=r=qa:d;' o'ﬁthe insured’'s
administrative mnnnq&ment of the np&d to taks’ hll reasonakble
steps to prevent the \cla1m. ACdnrﬂlnq to tbﬂ , insurer the
nurse Hiss Bina Hatthew~ua= nnt A qualLchd Hur=et at all
and she was not nuthnrgqeg_th take up the emplqym:nt as a
nurse not hawving been registered with qﬁy Nu;San Cnun:1l of
any State. It was also stated t hat thf’present stnte of
affairs of the minor child i=s an a::nuntfnf neqllgentenof an
ungqualified nurse and thereﬁqu“fthc ihsurer cannokt | be mad=
liable to pay for any loss or damage sustained. In :burse of
the procesedings bkefore= the Eammx$=Lnn to assess thg minor’s

condition and rehabilitaticn r:qp;rement the énmmiss;ong

referred the matter to the ‘S medical Eup=r1nt:ndent,
Safdarjung Mospital by order dntEﬁNQEth Janwdry, L&37, and
in pursuance to such order the =aid mlngr was =15m1ncd anﬂ'

report was received by the Commission “from the qui:al?'

Superintend=nt, Safdarjung Hospital, Hew Delhis” The=
Commission alsc examined witnesses including Dr. ;ié. Hnﬂrn
and Dr. A.5. Ahluwalia who testified that an?JEcnupf?af a
medicine hawving be=en inj=cted the minoﬁ:-ﬁuffgrﬁd from
cardiac arrest on account of which the btﬁiqf has been
damaged. ocn the basis of the oral and dncumeﬁ;ﬁry evidences
on record the Commission cam= to th= cnn:lusf&n thgi the=
child had suffered from cardiac arrest and cause af such
cardiac arrest was intravencus injection of lariagae of high
dome. Th= Commission alsc cam= to the conclusion thau ther=
has besn conside=rable delay in rewviwving the hcartaﬁf the

minor child and en account af such delay the brain h?n:hg"

minor child got damaged. ©oOn the guestion of the negligence
of =mervices the Commismsion came tc the conclusicon that there
was a clear dereliction of duty on the part of the nurse who
was not e=ven  a qualified nurse= and the heospital is
negligent hawing employed such wungualified p=ople as nurss
and hawing entrusted a minor child to her care. The
Commission alsc came to the conclusion that Dr. Dhananjay
was negligent in the performances of his duties inasmuch as
while Dr. Bhutani had advised that the injection should be
given by the doctor but he permitted the nurse to giwve the
injection. The Commission; ultimately <cam= to the finding
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appearing for the hospital the following questions arise for
our consideration:

1. The minor child being the patient who was admitted into
the hospital for treatment can the parents of the child

be held to be consumers so as to claim compensation

under the provisions of the Consumer Protection Act?

2. Is the commission under the Act entitled to award
compensation to the parents for mental agony in view of

the powers of the commission under Section 14 of the

Act?

3. Even if the child as well as the parents of the child

would come under definition of the 'consumer’ under

Section 2(1) (d) of the Act whether compensation can be
awarded in favour of both the consumers or compensation
can be awarded only to the beneficiary of the services
rendered, who in the present case would be child who

was admitted into the hospital?

Before we examine the aforesaid questions it would be
appropriate to notice the scenario in which the parliament
enacted the Consumer Protection Act (hereinafter referred to
as 'the Act’). The United Nations had passed a resolution in
April, 1985 indicating certain guidelines under which the
Government could make law for better protection of the
interest of the consumers. Such laws were necessary more in
the developing countries to protect the consumers from
hazards to their health and safety and make them available
speedier and cheaper redress. Consumerism has been a
movement in which the trader and the consumer find each
other as adversaries. Till last two decades in many
developed and developing countries powerful consumer
organisations have come into existence and such
organisations have instrumental in dealing with the consumer
protection laws and in expansion of the horizon of such

laws. In our country the legislation is of recent origin and

its efficacy has not been critically evaluated which has to

be done on the basis of experience. Undoubtedly the Act
creates a framework for speedy disposal of consumer disputes
and an attempt has been made to remove the existing evils of
the ordinary court system. The Act gives a comprehensive
definition of consumer who is the principal beneficiary of

the legislation but at the same time in view of the
comprehensive definition of the term 'consumer’ even a



member of the family cannot be denied the status of consumer
under the Act and in an action by any such member of the
family for any deficiency of service, it will not be open

for a trader to take a stand that there is no privity of

contract. The Consumer Protection Act confers jurisdiction
on the Commission in respect of matters where either there
is defect in goods or there is deficiency in service or

there has been an unfair and restrictive trade practice or

in the matter of charging of excessive price. The Act being

a beneficial legislation intended to confer some speedier
remedy on a consumer from being exploited by unscrupulous
traders, the provisions thereof should receive a liberal
construction.

In the case in hand we are dealing with a problem which
centres round the medical ethics and as such it may be
appropriate to notice the broad responsibilities of such
organisations who in the garb of doing service to the
humanity have continued commercial activities and have been
mercilessly extracting money from helpless patients and
their family members and yet do not provide the necessary
services. The influence exhorted by a doctor is unique. The
relationship between the doctor and the patient is not

always equally balanced. The attitude of a patient is poised
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of negligence. Use of wrong drug or wrong gas during the
course of anaesthetic will freguently lead te the imposition
of liakility and in some situations ewen the principle of
ipsa leoguitur can be applied. Even dele=gation of
responsibility to  another may amount to negligence in
certain circumstances. A consultant could be negligent where
delegates the responsibility to his  junior with the
knowledge that the junior was incapakle of performing of his
duties properly. We are indicating these principles since in
the case in hand certain argum=nts had besen advanced in this
regard, which will be dealt with while answering the
gquestion posed by us.

Juestion MHos. 1l and*? ar= inter-linked, and ther=fore,
they are discussed togeth=sr. The answer to bkoth these
questicns would depzrd upon  an interpretaticon of the
expression "consumer! in Sectdon Z{1l) {d} of the ARct. Section
2{Llp{d) iz =xtracted hepeinbelow in =xtenso:r

20Ty dy ol Copsum=r" mEANS any

persen who -

[EN Buys any goods for a

consideration which has “been
paid or promised “or partly
paid an partly promised,; or
under any/ system cof deferred
payment dnd Sincludes any user
of such | golods cther than the
pe=rscn who!buys such gocds for
consideration paid or prosised
aor partly paid or partly
promised, o “under-any system
of deferred ‘payment”when such
use i=z made with the approval
of such person, but deoes.not
include a perscn who cbtains
such goocds for resale” or for
any commercial purpose; of

{idi) hires=s or avails af any

services of ra consideration
which ha= been paid or
promised or partly paid™ and
paid or promised or partly
paid and partly promised, or
under any system of deferred
payment and includes any
beneficiary of such services
ather than the perscn who
hires or avails of the
Services for consideration
paid or promiss=d, or partly
paid and partly promised, or
under any system of deferred
payment, when =such services
are availed or with the
approval of the= first
mentioned persan;

Explanation - For the purpose

af =sub-clau=s= [N ] "commercial

purpose " doss not include use by a

consum=r of goods bought and us=d

by him exclusively for the purpose

of marning his livelihocd; by me=ans=

of self-employment.

In the pressnt case, we are concerned with clause {ii)
of Section 2{lj{d). In the =said clause a consumer would me=an
a p=rscn who hires or awvails of the services and includes
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between trust in the learning of another and the general
distress of one who is in a state of uncertainty and such
ambivalence naturally leads t a sense of inferiority and it

is, therefore, the function medical ethics to ensure that

the superiority of the doctor is not abused in any manner.

It is a great mistake to think that doctors and hospitals

are easy targets for the dissatisfied patient. it is indeed

very difficult to raise an action of negligence. Not only

there are practical difficulties in linking the injury

sustained with the medical treatment but also it is still

more difficult to establish the standard of care in medical
negligence of which a complaint can be made. All these
factors together with the sheer expense of bringing a legal
action and the denial of legal aid to all but the poorest
operate to limit medical litigation in this country. With

the emergence of the Consumer Protection Act no doubt in
some cases patients have been able to establish the
negligence of the doctors rendering service an din taking
compensation thereof but the same is very few in number. In
recent days there has been increasing pressure on hospital
facilities, falling standard of professional competence and

in addition to all, the ever increasing complexity of
therapeutic and diagnostic methods and all this together are
responsible for the medical negligence. That apart there has
been a growing awareness in the public mind to bring the
negligence of such professional doctors to light. Very often
in a claim for compensation arising out of medical
negligence a plea is taken that it is a case of bona fide
mistake which under certain circumstances may be excusable,
but a mistake which would tantamount to negligence cannot be
pardoned. In the former case a court can accept that
ordinary human fallibility precludes the liability while in

the latter the conduct of the defendant is considered to

have gone beyond the bounds of what is expected of the
reasonably skill of a competent doctor. In the case of
Whitehouse v Jordan and another, [1981] 1 ALL ER 267, an
obstetrician had pulled too hard in a trial of forceps

delivery and had thereby caused the plaintiff's head to
become wedged with consequent asphyxia and brain damage. The
trial judge had held the action of the defendant to be
negligent but this judgment had been reversed by Lord
Denning, in the Court of Appeal, emphasising that an error



of judgment would not tantamount to negligence. When the
said matter came before the House of Lords, the views of
Lord Denning on the error of judgment was rejected and it
was held that an error of judgment could be negligence if it
is an error which would not have been made by a reasonably
competent professional man acting with ordinary care. Lord
Fraser pointed out thus;

"The true position is that an error

of judgment may, or may not, be

negligent; it depends on the nature

of the error. If it is one that

would not have been made by a

reasonably competent professional

man profession to have the standard

and type of skill that the

defendant holds himself out as

having, and acting with ordinary

care, then it is negligence. If, on

the other hand, it is an error that

such a man, acting with ordinary

care, might have made, then it is

not negligence."

Gross medical mistake will always result in a finding
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any beneficiary of such services other than the person who
hire=s por awvails of the services. When a2 young child is taken
to a2 hospital by his parents and the child is treated by the
doctor, the parents would come within the definition of
consumer hawving hirsed the s=rvices and the young child would
2lso become a consumer under the inclusive definiticon being
2 beneficiary of such services. The definition clause being
wide emnough to include not only the person whe hires the
services but alsc the beneficiary of such services which
ben=ficiary i=s other than the person who hires the ssrvices,
the conclusion L5 irresistikble that both the parents of the
child a= well as  the child weould ke consumer within  the
meaning of Secticn E{I}fﬁﬁ{iii ocf th= Act and as such can
claim compensation undcr/kﬁq Bct.

Sc far as the __.:h::chn'ii_ question iz  concerned, the
contention of the lrﬁrnedﬁtb@nsel for the appe=llant is that
Section 14 being the provnsLnn authorising the Commission to
pass npprbpr1ntp Drdqxs und=r one or more of the clauses (a)
o (i) and :lnﬁse {d} alone be;nq thc provision feor award of
EDmFEL‘IEI\t\.LCIﬂ.J }:h'i: Cumm.‘ls"_',,.lcln = 1.-& entitled to award
compensation, -~ the Commigsion. i entitled to award
compensation for any ln:ﬁ or iﬁjury suffered by the consumer
due to the negligence of thc person whose services had been
hir=d and that beipg gh& positieon it Wbuld be open for the
Commission to awafd aumpensatLon to the)mgnnr child who has
suffered injury and ﬁnt the parents. -In Ether words,; the
learned counsel uwgbd that clause {d} af EeﬁtLon 14 may not
be interpreted Enahlinq the Eammlspind ta awasﬂ compensation
both te the minor chle and his pnrents. W= gﬁg absolutely
no force in  the afpr;;aﬁ

¢unt=ntLon Lnnsmdnh as the
Commismsion would be entitle .

“to award pnmpennltrnn under

clause (d) to a consumer for any loss dr 1n3ury saffered by
such consum=r dues to the negligence” ‘of ghe appas1Ec Jparty.
If the parents of the child hnv1n5,ﬁ1r=d the m=rvicel uf the
hospital are consumer Wthgp thz meaning of |E=ct1on
0Ly gdy iy and the= child: nl;d i= Consume=r EEan a
beneficiary of such services hL;Ed by his pnrent; in the

inclusive d=finition in SE:thn‘ Q{l}{d} of the a:;; thes,
Commission will be fully ]usthLcd in award;nq“cnmpcﬁsationﬁ‘

to both of them for the dinjury \cinh one~"of ;ﬁem has/
sustained. In the cas= in hand the’ Epmm1551nn has nwarded

compensation in fawour of the minor Ehild takan ;Lntn;'

account the cost of equipments and the recurring gfpensps
that would be necessary for the said minor ch;}ﬂ tha is
mere=ly having a wvegetative life. Te cnmpcn;atLuﬂ awapﬂed im
favour of the parents of the miner child 15~fhr thg;r acute
mental ageny and the life long care and attchFigﬁ which the
par=nts woculd have to bestow on the mineor :hL%ﬁ. The award
of compensation in respect of respeEctive :undﬁmers @ie on

different head. We sees no infirmity with the order ﬁf the
Commission awarding different amount of compensatilon on
differ=nt head, both being consumers under tﬁe_ Rcot.
Accordingly, the Commissicn in our considered ﬁﬁinion

rightly awarded compensation in fawvour of t he pnreh&snin"
addition to the compensation in fawour of the parents in
addition to the compensation in favour of the mincr child.
The learned counse=l for the app=llant=s in course of his
argument has centended that not only the haospital
anthoritises had imm=diat=ly an their own taken the=
assistance of several specialists to treat the child but
also even after the child was discharged frem the A11 India
Institute of Medical Sciences, humanitarian approach has
been taken by the hospital autherities and child has been
tak=n care of by the hospital ewven without charging any
money for the services rendered and conseguently in such a
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of negligence. Use of wrong drug or wrong gas during the
course of anaesthetic will frequently lead to the imposition
of liability and in some situations even the principle of

Res ipsa loquitur can be applied. Even delegation of
responsibility to another may amount to negligence in
certain circumstances. A consultant could be negligent where
he delegates the responsibility to his junior with the
knowledge that the junior was incapable of performing of his
duties properly. We are indicating these principles since in
the case in hand certain arguments had been advanced in this
regard, which will be dealt with while answering the
question posed by us.

Question Nos. 1 and 3 are inter-linked, and therefore,
they are discussed together. The answer to both these
questions would depend upon an interpretation of the
expression ‘consumer’ in Section 2(1)(d) of the Act. Section
2(1)(d) is extracted hereinbelow in extenso:

2(1)(d) : " Consumer" means any

person who -

(i) buys any goods for a

consideration which has been

paid or promised or partly

paid an partly promised, or

under any system of deferred

payment and includes any user

of such goods other than the

person who buys such goods for

consideration paid or promised

or partly paid or partly

promised, or under any system

of deferred payment when such

use is made with the approval

of such person, but does not

include a person who obtains

such goods for resale or for

any commercial purpose; or

(ii) hires or avails of any

services of ra consideration

which has been paid or

promised or partly paid and

paid or promised or partly

paid and partly promised, or



under any system of deferred

payment and includes any

beneficiary of such services

other than the person who

hires or avails of the

services for consideration

paid or promised, or partly

paid and partly promised, or

under any system of deferred

payment, when such services

are availed or with the

approval of the first

mentioned person;

Explanation - For the purpose

of sub-clause (i) "commercial

purpose " does not include use by a

consumer of goods bought and used

by him exclusively for the purpose

of earning his livelihood, by means

of self-employment.

In the present case, we are concerned with clause (i)
of Section 2(1)(d). In the said clause a consumer would mean
a person who hires or avails of the services and includes
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adverse reaction on the patient. Seeing the minor child
cocllapse the parents immediately called for help and the
Mesident Doctor Dr. Dhananjay attended the patient. =aid Dr.
Dhananjay told the parents that the child had suffered a
cardiac arr==t and then by manually pumping the chest th=
Doctor attempted to rewvive the heartbeat. The hospital
anthorities then summoned an Anaesthetist, Dr. Anil Mehta
whao arrived within half an hour and then started a procedure
of manual respiration by applying the coxygen cylinder and
manual Mespirator. In the meantime Dr. Promila Bhutani also
reached the heospital and the minor child was kept on a
device called manual Respirator. Though the child was kept
alive on the manual veﬁ}élatnr but the conditicon af the
child did not show nny/kﬁgravemcnt. In course of treatment
as the minor's plateleks :ou}:_r. fell, a bleood transfusion was
given but still na?;{mprgwéh¢gt could be seen. Dr. mehta,
therefor=, intimated tﬁé parents that the heospital doe=s not
hawve théﬁ\necespi}y facilities ﬁhxmnnnqe the minor child and
the sheuld hz?shiftéd tc an Anfensive Care Unit squipped
with nn"‘\ Bufo n‘l'_-_:j_:.niratur. 9:1"’thl|=.__ _:‘n\dvlce of Dr. Mehta the
par=nts Brgught the child &nd admit®ed him in the Pasdiatric
Intensive Care Unit of. “the Hil India Institute of Medical
Science on the 3rd Jhnuary, 1594, In the Institwte the
doctors =xamined the anﬂ& child thnruughly and informed the
par=nts that the Fh1Ld’ i= critical and qvcn if the would
surwive;, he would ;ive only in a VEgEEatlve =state as
irreparable dnmagck Pnd been caused tn;'h15\hra1n and there
WaS na chance of 'r&ulvnl of thcaﬂamnged p[qhts. The minor
was then kept in thu Faediatric Ifitensive Ean UHLt of the
AIIME +till Z4th of ~Januar?P '199& nnd; wns ‘thcreafter
discharged after Lnfnhm;ng ~Ehe parent? that™. no useful
purpose would be served by keeping ;hb minar chLlﬂ there.
Or. Anil Mehta as well as Dr. . harquﬁ Junc]ﬁn Chief
Administrator of Spring HMeadows nﬁspltnl, huweucr,.affered
to admit the minecr child Eb ﬁﬂelr"%asthnl and]| %o do

whatever was possible tao 5tnh111;= the conditien :uE the
child and accordingly the minor® ch1ld was again ndm;ttud to

the hospital. The complainant nJLeged that the r:hlld O,

account of negligence and d=E1c1=n:y on  the partt Bf  the’
hospital authorities suffered 1rr=§¢rnblc damiges }ﬁd coulds
survive only as a mere vegetatiwve End ac:nrd1ngiy clalmed
compensation to the tune of Rs. 26 lacs. ——— A

on behalf of the appellants objecticn was filed/ﬁefnré
the commission taking the stand that no payment hpﬁﬁnqdhien
made it cannot be =said that the services. ﬂEftﬁE hpﬁbital
having be=en availed £for conside=ration a&@'”ﬂs ?:ﬁch the
complainant is not a consumer within the Hﬁegdﬁltinn of
fConsumer® in the Consumer Protection ARct, L%ﬁﬁ. It. wWas
further stated that there has bke=n no dfficlcnq& or
negligence in service on the part of the docteors af the
hospital and the negligence, if any, i=s on the past 'of the
nurse who misread the prescription. It was alsc conltended
that immediate =steps hawve been taken by Dr. Dhanaﬁiay as

Well as dr. Mehta and the hospital asuthorities had suh@mn:d-

three specialists to examine the patient. It was further
stated that the patient was taken to the A1L India Institute
of Medical Sciences by the parents for better treatment but
on being discharged from the Institute the hospital
anthorities aon sympathetic consideration readmitted the
child and are taking all pessible steps and giving all
possible treatment without any payment and at no point of
time thers has been any negligence on the part of the
doctors attending the mineor child in  the hospital. It was
alsoc urged that in any =wvent the liability to pay
compensation would be that of the insurer.
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any beneficiary of such services other than the person who
hires or avails of the services. When a young child is taken

to a hospital by his parents and the child is treated by the
doctor, the parents would come within the definition of
consumer having hired the services and the young child would
also become a consumer under the inclusive definition being
a beneficiary of such services. The definition clause being
wide enough to include not only the person who hires the
services but also the beneficiary of such services which
beneficiary is other than the person who hires the services,
the conclusion is irresistible that both the parents of the

child as well as the child would be consumer within the
meaning of Section 2(1)(d)(ii) of the Act and as such can
claim compensation under the Act.

So far as the second question is concerned, the

contention of the learned counsel for the appellant is that
Section 14 being the provision authorising the Commission to
pass appropriate orders under one or more of the clauses (a)
to (i) and clause (d) alone being the provision for award of
compensation, the Commission is entitled to award
compensation, the Commission is entitled to award
compensation for any loss or injury suffered by the consumer
due to the negligence of the person whose services had been
hired and that being the position it would be open for the
Commission to award compensation to the minor child who has
suffered injury and not the parents. In other words, the
learned counsel urged that clause (d) of Section 14 may not
be interpreted enabling the Commission to award compensation
both to the minor child and his parents. We see absolutely

no force in the aforesaid contention inasmuch as the
Commission would be entitled to award compensation under
clause (d) to a consumer for any loss or injury suffered by
such consumer due to the negligence of the opposite party.

If the parents of the child having hired the services of the
hospital are consumer within the meaning of Section
2(1)(d)(ii) and the child also is consumer being a

beneficiary of such services hired by his parents in the
inclusive definition in Section 2(1)(d) of the Act, the
Commission will be fully justified in awarding compensation
to both of them for the injury each one of them has
sustained. In the case in hand the Commission has awarded
compensation in favour of the minor child taking into



account the cost of equipments and the recurring expenses
that would be necessary for the said minor child who is
merely having a vegetative life. Te compensation awarded in
favour of the parents of the minor child is for their acute
mental agony and the life long care and attention which the
parents would have to bestow on the minor child. The award
of compensation in respect of respective consumers are on
different head. We see no infirmity with the order of the
Commission awarding different amount of compensation on
different head, both being consumers under the Act.
Accordingly, the Commission in our considered opinion
rightly awarded compensation in favour of t he parents in
addition to the compensation in favour of the parents in
addition to the compensation in favour of the minor child.
The learned counsel for the appellants in course of his
argument has contended that not only the hospital
authorities had immediately on their own taken the
assistance of several specialists to treat the child but

also even after the child was discharged from the All India
Institute of Medical Sciences, humanitarian approach has
been taken by the hospital authorities and child has been
taken care of by the hospital even without charging any
money for the services rendered and consequently in such a
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appe=aring for the hospital the following guestions arise for

our consideration:

1. The minor child being the patient wheo was admitted into
the hospital for treatment can the parents of the child
be held to be consumers =o as to claim compensation
under the provisions of the Consumer FProtection Rct?

Z. Is the commission under the Act entitled to award
compensation to the parents for mental agony in view of
the powers of the commissicn under Section 14 of the

RBcot?
3. Even if the child as well as the parents of the child
would come under definition of the "consumers "’ under

Se=ction 2{1) {(d} of ﬂ%e zct whether compensation can be

awarded in fawvour oglﬁqth the consumers or compensation

can be awarded only tnﬂph: Eensficiary of the services

rendered;, who iﬁ the-"present case would be child who

was admitted . inta the hespitalz

nefnﬁe we éxnm}pe the nEqrgsnld questions it would be
appropriate td nnpice the sc:nnrqn in which the parliament
:nn:t:ﬂ\Fh: Cansum:r Erotecq;an ﬁ:t Jdhereinafter referred to
as "the Zct’} .~ “The UnLtEd?HltLDFS hwd passed a resclution in
April, 18E2 indl:ntinq,éertgiﬁ guideline=s under which the
Government could mnke'lnw,ﬁfar better protecticn af the
interest of the :ugsuqué. Such laws weTe necessary more in
the developing :Dﬁnt:&Es to protect Eﬁh consumers from
hazards te their heqith and safety nnd’mahc them awvailakle
speadier and :thPer redress., CnmsumcrLim ha= be=esn a
mowveEment in whi:h';he trader and-" the cnnsumﬁr find each
oth=r as= adversatims. Till _I;:E Ewa d:qndts in many
developed and dev;lgping _cﬁuﬂ{rlcs powe}fufh consumer
organisations hawve - qBﬁE: “into ex;ptencg -.End =such
organisations hawve instrumental in d:nLang w;th th= ‘consumer
protection laws and in expansion of” the- horizon Df such
laws. In cur country the leqlslatlpn is of recent orfigin and
its efficacy has not been :nbt;cally,evnlunted which has to
be done on the basis of expcrlcqcc. Undoubtedly ihe Act
creates a framework for speedy d1$pnsnl of censumer)/ dL:putes
and an attempt has been made to r:mnue the estthg evils ofp,

the ordinary court system. The hctx gives a qamprchens;ve-‘

definition of consumer who is the\pfiug}piiuhencf}ﬁLnry of/
the legislation but at the =same Eime in wiew of phE

comprehensive definition of the term “consomer’ eqtﬁ B s

member of the family cannct be denied the status of gdnsumes
under the Act and in an action by any such memb&} nﬁa{he
family for any deficiency of service, it}wil}ﬁﬁot hé?upen
for a trader to take a =tand that there‘@B”nu Eriulty of
centract. The Consumer Freotection Act confers jurisdiction
on the Commission in respect of matters whcréu&ithcr thers=
iz defect in goods or thercs im d=ficiency Lﬁ&ﬂerviq& or
there has been an unfair and restrictive trade pra:t;ce or
in the matter of charging of excessive price. ThelAct being
2 beneficial legislation intended to confer =some ;pﬂedier
remedy on a consumer freom being expleoited by un::rqpulnus
traders, th= provisions th=reof should receive a ll%ﬂ:il
construction.

In the case in hand we are dealing with a prcblem wh;ch
centres round the medical ethics and as such it may be
appropriate to notice the broad responsibilities of such
organisation=s who in the garb of doing =service to ths=
humanity hawve continued commercial actiwvities and hawve been
mercilessly extracting meoney from helpless patients and
their family members and wet do not provide the necessary
services. The influence exhorted by a doctor is unigue. The
relaticnship between the doctor and the patient is  not
always egually balanced. The attitude of a patient is poised
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situation the award of damages for mental agony to the
parents is wholly unjustified. We, however, fail to

appreciate this argument advanced on behalf of the learned
counsel for the appellants inasmuch as the mental agony of
the parent will not be dismissed in any manner merely seeing
the only child living a vegetative state on account of
negligence of the hospital authorities on a hospital bed.

The agony of the parents would remain so long as they remain
alive and the so-called humanitarian approach of the

hospital authorities in no way can be considered to be a
factor in denying the compensation for mental agony suffered
by the parents.

In the premises as aforesaid, the contentions raised by

the learned counsel appearing for the appellants having
failed, the appal fails and is dismissed.

Accordingly both the appeals are dismissed with costs

of Rs. 5,000/-.



