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act of medical negligence has suffered

in a way which is recognised by the law

- and by the public at large - a=

de=serving compensaticon. This loss may be

continuing and what may se=em like an

unduly large award may ke little more

than that sum which i=s required to

compensate him for such matters as loss

of future marnings and the future cost

of medical or nursing care. To deny a

legitimate claim or to restrict

arbitrarily the size of an award would

amount to substantia) injustice. After

nfter all, there Ls/hﬁxdifference in

legal thecry betwsen the plaintiff

injured through. ﬁedin{l“degligence and

the plaintiff- Ln]urtd in an industrial

ar’ mbtnr apf;dcnk. lpp- lﬁ! 23]

[Hasdn s;Law pdd Hedncnl Eth;;s, 4th

n::tn\\‘j_ -

W= E::,_.tﬁerefore, ndt pprsutded to held that in wiew
of the consequences L%dl:ﬂtcﬂ?by Lord Denning in Whitehouse
w. Jorden {=supra) medlcnl prnct;thners =should be =xcluded
from the purview Df the }tt. ™

on the basis/ ‘of /the above d15:u5=;nm we arrive at the
following cnncluslan!: ~ \

{1} Service :cndcweﬂ to a patient hg'n;mchﬁhl practitioner
{=2xcept where the' dactor rcndersaﬁcrv1cc Ernﬁ of charge to
mremry patient or un@ar a :Dntri:r of persnn}l Bcrv;ce}. by
way of consultaticn, diagnosis’ 4nd treatmen ity hoth medicinal
and surgical, would fakl w;th1n the amb1t aE qe;ul:e ams
defined in Section 2{l) {c} of th= a:t5 ,a %
{2} The= fact that m=dical prn:tLtinnerx’ helung ‘to the
medical profession  and are 5uh;r:t Fu' the d;::apl1nary
contral of the M=dical Cuun:l}upf Inqii and/ocr State|Madical
Councils constituted wunder thc p;nv151an= af the. Indian
Medical Council Act would neot Ex;lude the 5crv1cc= rendered
by them from the ambit of the ﬁCE,\ ;! '
{3} A "contract of perscnal serv:u:e’ ha= to be u:].:.stj.n,qu:tshed.
from a ‘contract for perscnal 5=rv1écs’ _In_ the nb:;ﬁce of a/

relationship of master and serwvant Eetwcen the patient bﬁd
medical practitioner, the =service rendef:ﬂ—'hy a medL:al;
practitioner te the patient cannot be regarded as,ﬁerulpe
rendered under a *contract of persconal =:ruip&?'. _,Eﬁ;q:h
service is service rendered wunde=r a 'cunt;act?far ppf;unal
mervices’ and is not covers=d by Ex:lusinn&@?”clﬂqﬁé of the

definition of "s=rvice’ contained in S=ction Q{lbflnl of the f

Act. {4} The expression ‘contract of pcrsnn&diservi:q’ in |
S=ctian 2(1) (o) of the Act cannct be canflnedxip :Dnnin:ts |
for employm=nt of domestic servants only and the; said
expression would include the employment of a medical officer
for the purpose of rende=ring medical service Eth the

employer. The =service rendered by a medical nfficerzho his

employer under the contract of employment would be a'ésiﬂp"
the purview of "service” as defined in Eection 2Z{1l) (o} of
the Act. o
[ =11 Serwvice rend=red fres af charge by a m=dical
practitioner attached teo a hospital/Mursing home or a
medical officer employed in a2 hespital/Mursing home where
such services are rendered free of charge to ewverybody,
would not b= "service" as de=fined in Se=ctiocn 2{1)} {o) of the
Act. The payment of a token amount for registration purpose
only at the hospitalfnursing heome would not alter the
positicon.

{6} EBEerwvice rendered at a non-Government hospital/Mursing
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Leave granted in SLP (C) Nos. 18497/93 and 21755/94.
Delay condoned and leave granted in SLP (C) Nos. 18445-
73/94.

These appeals, special leave petitions and the Writ

Petition raise a common question, viz., whether and, if so,
in what circumstances, a medical practitioner can be
regarded as rendering 'service’ under Section 2(1)(o) of the
Consumer Protection Act, 1986 (hereinafter referred to as
‘the Act’]. Connected with this question is the question
whether the service rendered at a hospital/nursing home can
be regarded as ’service’ under Section 2(1)(0) of the Act.
These questions have been considered by various High Courts
as well as by the National Consumer Disputes Redressal
Commission [hereinafter referred to as 'the National
Commission’].

In Dr. A.S. Chandra v. Union of India, (1992) 1 Andhra

Law Times 713, a Division Bench of Andhra Pradesh High Court
has held that service rendered for consideration by private
medical practitioners, private hospitals and nursing homes
must be construed as 'service’ for the purpose of Section
2(1)(d) of the Act and the persons availing such services
are ‘consumers’ within the meaning of Section 2(1)(d) of the
Act.



In Dr.C.S. Subramanian v. Kumarasamy & Anr., (1994) 1
MLJ 438, a Division Bench of the Madras High Court has,
however, taken a different view. It has been held that the
services rendered to a patient by a medical practitioner or

by a hospital by way of diagnosis and treatment, both
medicinal and surgical, would not come within the definition
of ’service’ under Section 2(1)(o) of the Act and a patient
who undergoes treatment under a medical practitioner or a
hospital by way of diagnosis and treatment, both medical and
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medical profession and hospitals the same may be declared as
unconstitutional as being wiolatiwve of Articles 14 and
L1%{1l}y{g} of the Constitution. s regards the first part of
the prayer regarding the applicabilty of the provisions of
the Rct to the alleged deficiency in medical serwvice, w=
have already considers=d the matter and found that the
provisions of the ARct are applicable to deficiency in
service rendered by medical practitioners and hospitals and
for the same reason the said prayer cannot be allowed. the
oth=r prayer =cught for in the Writ Petiticn regarding th=
wvalidity of the provisions of the Act is also without any
substance. The ground on  which the writ petiticners are
meeking toc  assail the walidity of the provisions of the Ack
iz that the cnmpnsltinn/lﬁﬁ the Consumer Disputes Medressal
Agencies and the procsdure "~_I'_|:| Ee follewsd by the =said
Agencies is =such th&tﬁlt i= mgt suitable for adjudication of
the complex Jssueh nris1ng #or consideration. We hawve
alre=ady” :bn51d:péd gth grLcunqcF urged on  behalf of the
medical pruE=E51nn ~and hawe Enund that the composition of
the Cclns\m'u,l:*t D}_.I‘putl:z 11.!::]::::__5511 .__.F:._gp:nl::Les as well as the
procedurs-to Be followed By them does not preclude a proper
adjudication of the?,énnsymér dispute=s arsing out of
complaints relating 4o deficiency in service rends=red by
medical practitioners nnﬂf%nspltnls. In 'Sur cpinicn, on case
i= ma de out thﬁt xﬁe Act suff=rs ijnm the= wice of
arbitrariness or hnrﬁnsunahleness soc A= tE be wiclative of
Article=s 14 and 19{1}{g} of the Cnmstitutxhn. Ther= i=,
therefore, no merLt Ln the= Writ aEatLthn anﬂ it ha=s to b=
di=mi=s=sed. L ff'f ﬂ

In the result C1uLL nppcxls Mos. EBEIEJ nnd &89{93, and
S.L.FP. {Ciwil) MNo=s. GEBQ?EE. and EBﬁDIEZaarc dJEmrssed. The
State Commissiocn will deal with the cqmplaLpts in“the light
of this=s judgment. S.L.P.[Ciwil] an. 351{93 anﬂ 521348—
21345/53 and Writ Petition {Civil) N::uu'. 16/94 are, alsao

dismi=s=sed. Ciwvil mppeal Nn~ ~jﬂ!f9§' allowed &and the
judgment of the Hational CnmmLss;gn dnted May 3, 1&9 i= =set
aside and O.F.HNa. 93/52 isx ;Em;tted to the /National

Commission for consideration Ln‘xh; light of thisfjudgment.x
Civil Appeals HNos. 4664-63/54 and. Bivil hppcnlﬁfarLsing outk
of S.L.P. {Ciwil) Weo=s. 2173>3/04 anﬁxlﬂiiﬁ—TEJgé ars “allowed’

and the judgment of the Madras High Eduxt dated Ezﬁrunry lT,

1594 is set aside and the writ pstitions drspnsed of hy the

said judgment of the High Court are dismissed and” =1
result the Consumer Disputes Redressal Agencies yﬁhld,déal
with the complaint petiticns covered by those w;i% pcpilinns
in the light of this judgment. Ciwil Eppe&;'irisiwé out of
S.L.FP. {Ciwil) MNo. 189457/53 i= alos= allowcﬂ_aqd Complaink
Case Ho. 1l of 1938 is remitted to the State C?hmissinq for
consideration in the light of this judgment. Nd&nrd:: js to
costs.
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surgical, cannot be considered to be a ‘consumer’ within the
meaning of Section 2(1)(d) of the Act; but the medical
practitioners or hospitals undertaking and providing
paramedical services of all kinds and categories cannot

claim similar immunity from the provisions of the Act and

that they would fall, to the extent of such para-medical
services rendered by them, within the definition of

‘service’ and a person availing of such service would be a
‘consumer’ within the meaning of the Act. C.A.Nos. 4664-
65/94 and Civil Appeal arising out of SLP(C) No. 21775/94
filed by the complainants and Civil Appeals arising out of
SLP(C) Nos. 18445-73/94 filed by the Union of India are
directed against the said judgment of the Madras High Court.
The National Commission by its judgment and order dated
December 15, 1989 in First Appeal No.2 of 1989 has held that
persons who avail themselves of the facility of medical
treatment in Government hospitals are not "consumers" and
the said facility offered in the Government hospitals cannot

be regarded as service "hired" for "consideration". It has

been held that the payment of direct or indirect taxes by

the public does not constitute "constitute "consideration”

paid for hiring the services rendered in the Government
hospitals. It has also been held that contribution made by a
Government employee in the Central Government Health Scheme
or such other similar Scheme does not make him a "consumer"
within the meaning of the Act. Civil Appeal arising out of
SLP(C) No.18497/93 has been filed by Consumer Unity Trust
Society, a recognised consumer association, against this
judgment of the National Commission.

By judgment dated April 21, 1992 in First Appeal Nos.

48 and 94 of 1991, the National Commission has held that the
activity of providing medical assistance for payment carried
on by hospitals and members of the medical profession falls
within the scope of the expression ‘service’ as defined in
Section 2(1)(o) of the Act and that in the event of any
deficiency in the performance of such service, the aggrieved
party can invoke the remedies provided under the Act by
filing a complaint before the Consumer Forum having
jurisdiction. It has also been held that the legal
representatives of the deceased patients who were undergoing
treatment in the hospital are ‘consumers’ under the Act and
are competent to maintain the complaint. C.A. Nos. 688/93



and 689/93 filed by the Indian Medical Association and SLP
(C) Nos. 6885 and 6950/92 filed by M/s Cosmopolitan Hospital
are directed against the said judgment of the National
Commission. The said judgment dated April 21, 1992 was
followed by the National Commission in its judgment dated
November 16, 1992 in First Appeal No. 97 of 1991 [Dr. Sr.
Louie & Anr. v. Smt. Kannolil Pathumma & Anr.]. SLP No.
351/93 has been filed by Josgiri Hospital and Nursing Home
against the said judgment of the National Commission.

By judgment dated May 3, 1993 in O.P.No. 93/92, the
National Commission has held that since the treatment that
was given to the complainant’s deceased husband in the
nursing home belonging to the opposite party was totally
free of any charge, it did not constitute ‘service’ as

defined under the Act and the complainant was not entitled
to seek any relief under the Act. C.A.No. 254/94 has been
filed by the complainant against the said judgment of the
National Commission.

Writ Petition No. 16 of 1994 has been filed under

Article 32 of the Constitution by Cosmopolitan Hospital (P)
Ltd., and Dr. K. Venogopolan Nair [petitioners in SLP(C)
Nos. 6885 and 6950/92] wherein the said petitioners have
assailed the validity of the provisions of the Act, insofar
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purwveying of news or other information,

but doe=s not include rendering of any

service free of charge or under a

conkract of personal serwvicej

The words "or avails of" after the word “hires™ in
S=cktion 2Z{L1y{dY{Lii) and the words "housing construction" in
Section 2{l){a) were inserted by the Act 20 of 19%3.

The definiticn of "service” in Section 2Z{l){o) of the
Act can be =plit up inte three parts - the main part; the
inclusicnary part and the =xclusionary part. The main part
is explanatory in nature and defines service to mean service
of any descripticn which is made available to the potential

users. The inclusionafy, parct expressly  includes the
provision of Eaclliti;hxxin connection with banking,
financing, insurance, .~ trn}:_spch:t, processing, supply of
electrical of cther Eﬁerqu”bdard or lodging or beth housing
:Dnstruct;an, cntgrtalnmtnt, amusement or the purveying of
news aor  &ther pﬁfarm;t1an. Thq Fx:1u51anary part excludes

rendering/of ;any ;éruLce frce of ;harqe or under a contract
of pl:rsn:-\n-q_,l servr‘l::. %,

The d:E;nithn af ;Erulqp Eu contained in S=ction
20l o) of the= act hn:“been;“canstrued j=0 thi=s Court in
Lucknow Dewvelopment Huthnrlty . M.K. Gupta, 1554 {1} E=CcC

243, mfter poLnthg ouk khat the said definition is in three

parts, the Court hns qhserved 4 |2
"The main clausE itself is wery WLdE. i;
applies to any kerv;:e made avn;lnb{c ==
potential uscrs, The words ap? “and W
‘potential’ are, ﬂLganLElnto Bnth ar= of j.‘
wide amplitude. Ihn wordf'qﬂy A %
dictionarily meansy.pone= of som= ar n}l’ N,
In Black’s Law Dicticnary it is e o '

explained thus, "word *any’ ha{;i -
diversity of meaning and may b® employed LY
to indicate fall' ar 'qupj' as. well as 1A
‘some’ or ‘one’ and its mcan;qq in a

given statue depends upcon thq context ! |
and the subje=ct- matter of thg statute” ;
The use of the word ‘any’ in ‘the context -
it has besn usad in claus= {D}\qnd4cat=$ -
that it ha=s been used in wids=r 5En5= - ey
extending from one to all. The other——"" -

word ‘potential’ iz again wery wide. In e ~

oxford Dicticnary it is de=fined as ‘,” ,ff
‘capable of coming into being; £ ”?, _'”

possibility’. In Black's Law cht1anﬂEY'” -

it is defined "existing in pessibility
but not in act. Maturally and probably ‘x'
mxp=cted to come into sxiste=nce at soms= W
future time, though not now =xisting;

for =example, the future product of grain —
or ktrees already planted, or the
successive future instalments or

paymenkts on a conktract or engagemsnt
already made." In other words service o
which i=s not only extended toc actual

users but those who are capakle of using

it are covered in the definition. The

clause i=ms thus wery wide and =xt=nd=s to

any or all actual or potential users.”

[p-22310]

The contenticn that the entire objective of the Act is
to protect the consumer against malpractices in business was
rej=cted with thes cbserwvations :

"The argument proceeded on complete
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as they are held to be applicable to the medical profession,
as being violative of Articles 14 and 19(1)(g) of the
Constitution.

Shri K.Parasaran, Shri Harish Salve, Shri A.M. Singhvi,
Shri Krishnamani and Shri S.Balakrishnan have addressed the
court on behalf of the medical profession and the hospitals
and Shri Rajeev Dhavan has presented the case of the
complainants. Before we proceed to deal with their
contentions we would briefly take note of the background and
the scheme of the Act.

On April 9, 1985, the General Assembly of the United
Nations, by Consumer Protection Resolution No. 39/248,
adopted the guidelines to provide a framework for
Governments, particularly those of developing countries, to
use in elaborating and strengthening consumer protection
policies and legislation. The objectives of the said
guidelines include assisting countries in achieving or
maintaining adequate protection for their population as
consumers and encouraging high levels of ethical conduct for
those engaged in the production and distribution of goods
and services to the consumers. The legitimate needs which
the guidelines are intended to meet include the protection
of consumers from hazards to their health and safety and
availability of effective consumer redress. Keeping in view
the said guidelines, the Act was enacted by Parliament to
provide for the better protection of the interests of
consumers and for that purpose to make provision for the
establishment of consumers councils and other authorities
for the settlement of consumers’ disputes and for matters
connected therewith. The Act sets up a three-tier structure
for the redressal of consumer grievances. At the lowest
level, i.e., the District level, is the Consumer Disputes
Redressal Forum known as ‘the District Forum’; at the next
higher level, i.e., the State level, is the Consumer

Disputes Redressal Commission known as ‘the State
Commission’ and at the highest level is the National
Commission. [Section 9]. The jurisdiction of these three
Consumer Disputes Redressal Agencies is based on the
pecuniary limit of the claim made by the complainant. An
appellees to the State Commission against an order made by
the District Forum [Section 15] and an appeal lies to the
National Commission against an order made by the State



Commission on a complaint filed before it or in an appeal
against the order passed by the District Forum. [Section

19]. The State Commission can exercise revisional powers on
grounds similar to those contained in Section 115 CPC in
relation to a consumer dispute pending before or decided by
a District Forum [Section 17(b)] and the National Commission
has similar revisional jurisdiction in respect of a consumer
dispute pending before or decided by a State Commission.
[Section 21(b)]. Further, there is a provision for appeal to

this Court from an order made by the National Commission on
a complaint or on an appeal against the order of a State
Commission. [Section 23]. By virtue of the definition of
complainant in Section 2(1)(c), the Act affords protection

to the consumer against unfair trade practice or a

restricitive trade practice adopted by any trader, defect in

the goods bought or agreed to be bought by the consumer,
deficiency in the service hired or availed of or agreed to

be hired or availed of by the consumer, charging by a trader
price in excess of the price fixed by or under any law for

the time being in force or displayed on the goods or any
package containing such goods and offering for sale to
public, goods which will be hazardous to life and safety

when used, in contravention of the provisions of any law for
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home where no charge whatscever is made from any person

availing the =service and all patients (rich and poor} are
given free service - is outside the purview of the
expression "service’ as define=d in S=ction 2{1)} {o) of th=

Act. The payment of a token amcunt for registration purposs
only at the hospitalf/Hursing heome would not alter the
positicon.

{7} EBervice rendered at a non-Government hospital/Mursing
home where charges are reguired to be paid by the perscns
availing such =s=rvices falls within the purviesw of th=
expression "service’ as define=d in S=ction 2{1)} {o) of th=
Act. -

{E} Serwice rend=r=d nt‘ﬁg non-Government hospital/Mursing
home where charges are /Eéquired to be paid by persons who
are in a position to gpay hpd perscns who cannot afford to
pay are rendered serﬁlce ~Eree of charge would fall within
the ambkit of the express;on "mervice’ as defined in Sectieon
201 {D} \aE thp H:gaerespcctauF of the fact that the
m=rvics Ls remdercﬁ free of :harqc toc persons who are not in
a puslthn “ta pzy for =uc5 ::rvlupz. Free serwvice, would
al=o b= !:ervice and tb& reqlplem@ 2 "consumer™ und=r the
ACt.

{5) Serwvice rend=red atﬁ a Government hospital/health
centre/dispensary wFEre,aﬁo charge what®cever iz made from
any person auailiﬁq the services and nli hntients {rich and
poor} are given ErEe;Eeruice - i=m outside thc purview of the
expression servlcp’: as define=d in SEE{JGnQZ{l} {o) of the
Act. The payment af\a token nmounp idr rchsEhat;on purpose
only at the hosplbﬂk!nursan Hnme would nht alter the
positicon. e . ', ‘

{10 Emrvice rcndered at,-n Eovcrnmept hnnpnﬁaljhenlth
centre/dispensary where services are gEthrpd on pnyment of

charges and also rendered free of ;thargf to other perscns
availing such m=rvices would fnll thth the nmbLt uf the
expression "service’ ams dEElnqﬁ in EECtan 201y (o} uf the
Act irrespective of the facth tha; the service is Iendered
free of charge toc persons whao dq not pay for such/ EEEVLEE.
Fre= service would alsc be 5=ryx:c and the re:;gient ac,

"consumer™ under the Act. # i o,

{11} Serwvice render=d by a m}diuqk_ _pzi&tit}ﬁner o/
hospital/nursing home cannot be rcgnraug as serviee rende;eﬁ

free of charge, if the person awvailing the m=rvice has_tﬂken?ﬁx

an insurance policy for medical care whereund=r the charges
for consultation, diagnosis and medical treatmentg&}e hﬂine
by the insurance company and such service ynul@ﬁ?all_d&thin
the ambit of ‘service’ as d=fined in Eectio&:ifl} !pI of the

Act. W {

{12y Similarly, where, as a part of the ﬁnpd1t1an= of |

m=rwvics, the employe=r bears the expenses “of qul:al |

treatment of an =mploy=e and his family members depesfident on
him, the service rendered to such an employes and his family
members by 2 medical practitioner or a hospital/nursing home

would not be free of charge and would constitute ’shhvicer N
\

under Section 2{1) {o)} of the Act. N,

In wview of the conclusions aforementioned the judgm:nt
of the MNational Commissicn dated April 21, 1992 in First
App=al Mo. 48 of 19591 [M/=s Cosmopolitan Hospitals & ARnr. w.
Smt. vasantha P. Nair] and the judgm=nt dated November 16,
1592 in First Appeal Mo. 57 of 1951 [Dr. Er. Louis= & Ror. w.
Smt. Kanneclil Pathumma & Anr.] helding that the actiwvity of
providing medical assistance for payment carried on by
hospitals and member=s of the medical profession falls within

the mcope of the expression "service’ as defined in Section
201 () of the Act and that in the event of any deficiency
in the performance of such service the aggrieved party can
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the time being in force requiring traders to display

information in regard to the contents, manner and effect of
use of such goods. The expression "complainant", as defined
in Section 2(1)(b), is comprehensive to enable the consumer
as well as any voluntary consumer association registered
under the Companies Act, 1956 or under any other law for the
time being in force, or the Central Government or any State
Government or one or more consumers where there are numerous
consumers having the same interest, to file a complaint
before the appropriate Consumer Disputes Redressal Agency
and the consumer dispute raised in such complaint is settled
by the said agency in accordance with the procedure laid
down in Section 13 of the Act which prescribes that the
District Forum [as well as the State Commission and the
National Commission] shall have the same power as are vested
in a civil court under the Code of Civil Procedure in

respect of summoning and enforcing attendance of any
defendant or witness and examining the witness on oath;
discovery and production of any document or other material
object producible as evidence; the reception of evidence on
affidavits; the requisitioning of the report of the

concerned analysis or test from the appropriate laboratory

or from any other relevant source; issuing of any commission
for the examination of any witness; and any other matter
which may be prescribed. Section 14 makes provisions for the
nature of reliefs that can be granted to the complainant on
such a complaint. The provisions of the Act are in addition

to and not in derogation of the provisions of any other law

for the time being in force. [Section 3].

In this group of cases we are not concerned with goods

and we are only concerned with rendering of services. Since
the Act gives protection to the consumer in respect of

service rendered to him, the expression "service" in the Act
has to be construed keeping in view the definition of
"consumer” in the Act. It is, therefore, necessary to set

out the definition of the expression ‘consumer’ contained in
Section 2(1)(d) insofar as it relates to services and the
definition of the expression ‘service’ contained in Section
2(1)(o) of the Act. The said provisions are as follows :
"Section 2(1)(d) "consumer" means any

person who, -

(i) omitted



(ii) hires [or avails of] any services

for a consideration which has been paid
or promised or partly paid and partly
promised, or under any system of
deferred payment and includes any
beneficiary of such services other than
the person who hires [or avails of ]

the service for consideration paid or
promised, or partly paid and partly
promised, or under any system of
deferred payment, when such services are
availed of with the approval of the

first mentioned person.

Explanation. - Omitted"

"Section 2(1) (o) : "service" means
service of any description which is made
available to the potential users and
includes the provision of facilities in
connection with banking, financing,
insurance, transport, processing, supply
of electrical or other energy, board or
lodging or both, [housing construction],
entertainment, amusement or the
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error of judgment is not negligent."

[p.623]

melying on these cbhservations learned ccounsel has
painted a grim picture that if medical practitioners are
brought within the purwview of the Act the consequence would
be huge increase in medical expenditure on  account of
insurance charges as well as tremendous increase in
defensive medicine and that medical practiticners may refuse
to attend to medical emergencies and there will be no
mafeguards against frivolous and wvexaticus complaints and
consequent blackmail. we do not enterctain such an
apprehension. In  the first place, it may be stated that the
aforementioned cbservatiaps of Lord Denning were made in the
context of substantive }Lﬁxgaverning actions for damages on
the ground of negligesrdce hgninst m=dical practitioners.
There too the last ;ﬁentgntb{}n the =said observaticns that
"an error of ]udqment;' i= not negligent"” has nct been
npprouqﬂ?ﬁin apﬁcnl,ahy the nnng of Lords. [See : 1981 (1)
all. EiR./ 25?] ny» holding that ‘medical practitioners fall
within gpq purv;tw of the ﬂrt na chpng: is brought about in
the sub=fantiwe law guverning clhlmixfnr compensation on the
ground of negligence Epd thﬁ principles which apply to
detmrmination of =ucH a afalm be=fore the ciwvil court would
=gually apply to Fonsqm&r disputes bbforc the Consumer
Disputes nedressnl: Pgnhcies under the H:g. The Act only
provides an 1ncxp=n51v= and a speesdy remEdy for adjudication
of such claims. Ap :nnalytL:nl studyf of tn:t litigation im
India during the p=niod from 197; ﬁtn loED madg by Preof.
Galanter reveals thﬂh a total ndmber of 41& hhrt Casems weEDs
decided by the quh Cmurts zﬁd this Courky as :Epnrted im
the =11 India Reporter;- uog; 8f which J}D :n::E relnted to
claims under the Motor WwVehicles REct dhd :pses relnthq to
medical malpractice were aonly thrut LQa'number.E {Se=
Upendra Baxi and Thomes=s Eaul/ Hqss DLsnstetﬁ. and
Multinaticnal Liakility, Tha ﬂhapal Qnse, PF. 214- 218‘ Cne
of the factors inhibiting such :Ln;ms i= the requlremcnt
regarding court fe=e that must b paLd by the plalnt;ffl1n an
action for damages on the grnund ocf negligence./ / Eipce nof,

court fee is reguired to be paid goha complaint~ filed under-‘

the 2ot it would be possible for Ecr!qns whn Hnue &uEferEd
injury dus to deficiency in serwvice ™ -rendered by medlnal

practitioners or at hospitals/nursing homEs—ta sesk redr&ss.”'.

The conditions prewvailing in India canneot, thersfore=, L=
compared with those in England and in the United Sp&}esﬁa?
s regards the criticism of the Hmn;icnn,ﬁalppiﬁtice
litigation by the British judiciary it has been =a1ﬂ
"Discussicn of these important issues ish, e
scmetimes clouded by an over-simplistic ﬂ;

comparisaon between England and Rmerican
"malpractice™ litigation. Professor
Miller noted in 19848 that malpractice —
claims were brought in the United States i
nearly 10 times as cften as in England,
and that this is due to a complex
combination of factors, including
cultural differences, judicial

attitudes, differ=nces in the legal
system and the rules about ceosts. She
point=s tao the det=rrent walu= of
malpractice litigaticn and resent some
of the criticisms of the American system
expressed by the British judiciary.
Interestingly, in 19E% the numbesr of
medical negligence claims and the size
of medical malpractice insurance
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purveying of news or other information,

but does not include rendering of any

service free of charge or under a

contract of personal service;"

The words "or avails of" after the word "hires" in

Section 2(1)(d)(ii) and the words "housing construction” in
Section 2(1)(o) were inserted by the Act 50 of 1993.

The definition of ‘service’ in Section 2(1)(0) of the

Act can be split up into three parts - the main part, the
inclusionary part and the exclusionary part. The main part
is explanatory in nature and defines service to mean service
of any description which is made available to the potential
users. The inclusionary part expressly includes the
provision of facilities in connection with banking,

financing, insurance, transport, processing, supply of
electrical of other energy, board or lodging or both housing
construction, entertainment, amusement or the purveying of
news or other information. The exclusionary part excludes
rendering of any service free of charge or under a contract
of personal service.

The definition of ‘service’ as contained in Section

2(1)(o) of the Act has been construed by this Court in
Lucknow Development Authority v. M.K. Gupta, 1994 (1) SCC
243. After pointing out that the said definition is in three
parts, the Court has observed :

"The main clause itself is very wide. It

applies to any service made available to

potential users. The words ‘any ' and

‘potential’ are significant. Both are of

wide amplitude. The word ‘any’

dictionarily means; one or some or all’,

In Black’s Law Dictionary it is

explained thus, "word ‘any’ has a

diversity of meaning and may be employed

to indicate ‘all’ or ‘every’ as well as

‘some’ or ‘one’ and its meaning in a

given statue depends upon the context

and the subject- matter of the statute".

The use of the word ‘any’ in the context

it has been used in clause (0) indicates

that it has been used in wider sense

extending from one to all. The other



word ‘potential’ is again very wide. In
Oxford Dictionary it is defined as
‘capable of coming into being,
possibility’. In Black’s Law Dictionary

it is defined "existing in possibility

but not in act. Naturally and probably
expected to come into existence at some
future time, though not now existing;

for example, the future product of grain
or trees already planted, or the
successive future instalments or
payments on a contract or engagement
already made." In other words service
which is not only extended to actual
users but those who are capable of using
it are covered in the definition. The
clause is thus very wide and extends to
any or all actual or potential users."
[p-255]

The contention that the entire objective of the Act is
to protect the consumer against malpractices in business was
rejected with the observations :

"The argument proceeded on complete
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Companion to Law, P. 1134]. 2 ‘ceontract of service' implies
relatiocnship of master and servant and involves an
obligation to cbey orders in the work to be performed and as
to it=s mod= and manne=r cof performance. [Bem= H Etroud’s
Judicial Dictionary, ath Edn., F. 240; =Simmons w. Heath
Laundry Co. {1210y 1 E.mB. 243; and Charangadhara Chemical
Works (supra}l at P 1a35]. We entectain na doubt that

Parliamentary draftsman was aware of this well accepted
distincticn betwesn "contract of smervice™ and "ceontract for

msrvica=s" and has delib=rately cho==n the expr=ssion
‘contract of service' instead of the expression ‘contract
for services’, in the exclusionary part of the definition of
‘smrvice’ in Emctiaon ZlL}jnJ. The reascn being that an

employer cannaot be reqa;HEd as a consumer in respect of the
sarvices rendered by his= emplpy:: in pursuance of a contract
of employment. DOy Efflxing'“@be adjective ‘personal’ to the
word "service™ thé nature nf the contract=s which are
excludcd_hs nnp althed. The 5qiﬁ adjective only emphasizes
that what/is Enuth to be Ex:lud=ﬂ~L5 personal service only.
The :xRquﬁlan_;;"Eontrn:t, GE Eq:;anal service® in the
exclusiodary part of Secpihn F(l}fﬁ} must, therefor=, b=
construed as cx:ludinq,{he ;ﬁévi:es rendered by an =mployes
to his employer undes the €cntract of personal service from
the amkit of the cxpres;iﬁn "mervice¥. Qx

It is no doubt £rus that the relgf;nnship between a
medical prn:titinnEr;ind a patient :argf&s ﬁithin it certain
degree of mutual fonfidence and trus%; and? therefore; the
services rend:redn_[hy the med;pil' practlhloncr can be
regarded as scrvicéfxef persnnil flature but_srnce th=re i=s
no relationship of master gwﬂ_scrvant betwes=n "the doctor
and the patient thé“m-EHntfact hetwpen EHE~ m=dical
practitioner and his patient cannct be frcatpd as a tontrack
of personal serwvice but is a cantratt for EEEVLEE3 nnd the
service rendered by the medical Ezn:tLthner to h15.pat1cnt
under such a contract is nnb cnvegzﬂ by the exclusicnary

part of the definition of ‘sService’™ containe=d in ;Eection
2{1} {a) of the Act. o .

Shri Majesv Dhawvan has, ha;gvcr, submitted Sthat theps,
expression  ‘contract  of pcrsonsi S=rvice’ gantniﬁed in "

Sectian 2(1) {a) of the= Act has to Bc"uqnfingd"ta E?ﬁlnymcnq' %,
of domestic servants only. We do not’ £ind any m:r1t im this %
submission. The expressicn ‘perscnal sefvtté' ha: a ;Mcll; )
known legal conncoctation and has besn construed ,fﬁ thé
context of the right to seek enforcems=nt of such p :angrhct

under the Specific Melief Act. For that pgrpn;ﬁ a :pﬁtract -~
of personal service has been held to :oucr‘@‘fiui%;&ervnnt,
the managing agents of a company and a prhEE;&br in  the |
University. [See 1 The High Commissioner Eﬂr India w. |
I.M.Lall, {1546} L.m. 72 I.A. 222; Mam HMissendas, Dhanukn .|
Satya Charan Law, {1945} L.m. 77 I.&a. 128; and Dr. 5. n: Dutt
v. Uniwversity of De=lhi,; 1929 =cm  1236]. There can | be a |
contract of perscnal service if there is relation;ﬁip of
master and servant betwesn a doctor and the perscon awa111nq ; |

his services and in that ewvent the services rendered hw -the
doctor to his employer would be excluded from the purview of -
the expression ‘service’ under Secticn 2{1}{c} of the Act 5}--
wvirtue of the exclusionary clause in the said definition.

The other part of exclusionary clause relates to
mEruvices rendersed "fre= of charge®™. Th= m=dical
practitioners, Government hospitals/nursing homes and
private hespitals/nursing homes (hersinafter called "docteors
and hospitals") broadly fall in three categories -

il where ssrvice=s are render=d fres= of

charge to everybody awvailing the said

services.
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misapprehension of the purpose of Act

and even its explicit language. In fact

the Act requires provider of service to

be more objective and caretaking."

(p-256)

Referring to the inclusive part of the definition it

was said :

"The inclusive clause succeeded in

widening its scope but not exhausting

the services which could be covered in

earlier part. so any service except when

it is free of charge or under a

constraint of personal service is

included in it." [p.257]

In that case the Court was dealing with the question
whether housing construction could be regarded as service
under Section 2(1)(o) of the Act. While the matter was
pending in this Court, "housing construction" was inserted
in the inclusive part by Ordinance No. 24 of 1993. Holding
that housing activity is a service and was covered by the
main part of the definition, the Court observed :

..... the entire purpose of widening

the definition is to include in it not

only day to day buying and selling

activity undertaken by a common man but

even such activities which are otherwise

not commercial in nature yet they

partake of a character in which some

benefit is conferred on the consumer."

[p.256]

In the present case the inclusive part of the

definition of "service" is not applicable and we are
required to deal with the questions falling for
consideration in the light of the main part and the
exclusionary part of the definition. The exclusionary part
will require consideration only if it is found that in the
matter of consultation, diagnosis and treatment a medical
practitioner or a hospital/nursing home renders a service
falling within the main part of the definition contained in
Section 2(1) (o) of the Act. We have, therefore, to
determine whether medical practitioners and
hospitals/nursing homes can be regarded as rendering a



"service" as contemplated in the main part of Section
2(1)(0). This determination has to be made in the light of
the aforementioned observations in Lucknow Development
Authority (supra). We will first examine this question in
relation to medical practitioners.

It has been contended that in law there is a

distinction between a profession and an occupation and that
while a person engaged in an occupation renders service
which falls within the ambit of Section 2(1)(0) the service
rendered by a person belonging to a profession does not fall
within the ambit of the said provision and, therefore,

medical practitioners who belong to the medical profession
are not covered by the provisions of the Act. It has been
urged that medical practitioners are governed by the
provisions of the Indian Medical Council Act, 1956 and the
Code of Medical Ethics made by the Medical Council of India,
as approved by the Government of India under Section 3 of
the Indian Medical Council Act, 1956 which regulates their
conduct as members of the medical profession and provides
for disciplinary action by the Medical Council of India

and/or State Medical Councils against a person for
professional misconduct.

While expressing his reluctance to propound a
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widen the social experience represented by the decision
makers. Prof. wWhite says that apart from their breadth of
experience, the key role cf lay members would be in =nsuring
that procedures do not become too full of mystery and ensure
that litigants before them are not reduced to passive
spectators in  a process designed to resolve their disputes.
[Bm= 1 Praof. Robin (= White H The Administration of
Justice, 2Znd Edition, P. 3437.

In the matt=r of constituicon of the District Forum, the=
State Commission and th= National Commission th= Act
combines with legal competence the merits of lay decision
making by members hawing knowledge and experience in dealing
with problems relating todwarious fields which are connected
with the object and puj‘;,i:hc:;c of the ARct, namely, protection
and interests of the cynsumci;.

Moreocwer, thcre__.-""j.s a- Further safeguard of an appeal
against the urde::.-'inadc__.-""h:.r the District Forum toc the State
Commiszion ﬂl.'lﬂ_,-""’ against the "'Il"prd.cr made by the State
Commission I:q.-"'thc_,ﬂ"ar_j.chnal Ccpmmizsion and a further appeal
to thif\;jmh:tf;ﬁqnin:t thﬁ-”urdﬁ;?xmnde by the HNational
Commissidn, I n:a.nnnt..__.-"ther__ufnre,l- b= said that the
compositicn of the Ecln.m.i':rner .-'I"Jisp'utcs Fedressal Agencies is
such as to render them unsulta.hle for ﬂ.d]ud].l:ﬂ.tll‘lg on issues
arising im a compYaint.” regnrd:l.ng defn;:l.enn:y in =mervice
rendered by a med.igfa.l ,p"artiticmer. '-

A5 regards the ."prcu:ed.ure to 'I:le/ folluwed by these
agencies in the m.a';l'_l:br of determ:.nat:,un.-tlf I:h‘e issues coming
up for :Dns:l.d.cra.t:l.nn it may be _,-.lta,l‘_ed that -__-.unl:'ler Section
L3(2¥ (b}, it i= prm.r.’n.d.ed that -t'l:re I:|:|.=t:|:1.|:|:.. .‘ﬂ'nru.:rn =hall
proceed to settle I:'he mnsumz‘& Jlsputes t:l.j cln. r_h,e ba=mi=s of
evidence brought to :.I:!| nnj:a.'l:e by the pnmpla,,.'l.'rrnnt and the
opposite party, where the opposite pngt’y de:pries =33 1:'I:|.5put=5
the allegations contained in the :Dfnpla.:,.n‘l:, or t:l.l:l on the
basi=z of ewvidence brought to :I.I'.s-’nl:hl‘.].n:e by the :crm.fpla.:l.nant
where the opposite party nmi-.l:_s or fnu.ls to take anjr H.CI'.J.DI.'I.
to represent his case within r_he t:l,l:.c given by the I'!'nrum. In
S=ction 13{4) of the Aot it ‘:|..= “Further prclv:l.d.cd that the
District Forum shall hawe the :'mrqe POWETIS as are/s wsted ingy,
the ciwil court under the Code ‘of. Ciwil prm:edurc while -"-
trying a suit in respect of the fnl}pumg_ matbters: FoN

"{i} the summoning and ancu:l::l.n.g ey %

attendance of any defendant cor 'u':i.I:n.E'sr"". e e o

and =xamining the witness on ocathj rd -

{ii} the discovery and producticn of any . #

document or cther material aobkject ™ -~ - -~

producible as avidence; l"'-__"""" - _-'/ .
{iii) the reception cf evidence on '-._‘ |'.
affidavits; "-._" ) | |
{iv) the requisitioning of the report of W | ]
the concern=d analysis or test from the .. 'I 1
appropriate laboratory or from any other e | |
relsvant source; . |

{v} issuing of any commission for the N _.I
mxamination of any witness and - /.-"

{wi} any cther matter which may be o

prescribed.
The same provisicns apply to proceedings before the State
Commission and the Mational Commission. It has besn urged
that proceeding=s inwvalwing ne=glig=nc= in the matt=r of
rendering services by a medical parctitioner would arise
complicated questions regquiring evidence of experts to be
recorded and that the procedure which i1=s followed for
determination of consumer disputes under the Act is summary
in maturs invelwving trial on the basis of affidavits and is
not suitakle for determination of complicated gquestions. It
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comprehensive definition of a ‘profession’, Scrutton L.J.

has said " ‘profession’,in the present use of language
involves the idea of an occupation requiring either purely
intellectual skill, or of manual skill controlled, as in

painting and sculpture, or surgery, by the intellectual

skill of the operator, as distinguished from an occupation
which is substantially the production or sale or arrangement
for the production or sale of commodities. The line of
demarcation may vary from time to time. The word
‘profession’ used to be confined to the three learned
professions, the Church, Medicine and Law. It has now, |
think, a wider meaning". [See : Commissioners of Inland
Revenue v. Maxse, 1919 1 K.B. 647 at p.657].

According to Rupert M. Jackson and John L.Powell the
occupations which are regarded as professions have four
characteristice, viz.,

i) the nature of the work which is skilled and

specialized and a substantial part is mental rather than
manual;

i) commitment to moral principles which go beyond the
general duty of honesty and a wider duty to community which
may transcend the duty to a particular client or patient;

iii) professional association which regulates admission and
seeks to uphold the standards of the profession through
professional codes on matters of conduct and ethics; and
iv) high status in the community.

The learned authors have stated that during the

twentieth century an increasing number of occupations have
been seeking and achieving "professional" status and that
this has led inevitably to some blurring of the features
which traditional distinguish the professions from other
occupations. In the context of the law relating to
Professional Negligence the learned authors have accorded
professional status to seven specific occupations, namely,
(i) architects, engineers and quantity surveyors, (ii)
surveyors, (iii) accountants, (iv) solicitors, (v)

barristers, (vi) medical practitioners and (vii) insurance
brokers. [See : Jackson & Powell on Professional Negligence,
paras 1-01 and 1-03, 3rd Ed.1.].

In the matter of professional liability professions

differ from other occupations for the reason that
professions operate in spheres where success cannot be



achieved in every case and very often success or failure
depends upon factors beyond the professional man’s control.
In devising a rational approach to professional liabilty

which must provide proper protection to the consumer while
allowing for the factors mentioned above, the approach of
the courts is to require that professional men should
possess a certain minimum degree of competence and that they
should exercise reasonable care in the discharge of their
duties. In general, a professional man owes to his client a
duty in tort as well as in contract to exercise reasonable
care in giving advice or performing services. [See : Jackson
& Powell (supra), paras 1-04, 1-05 and 1-56]. Immunity from
suit was enjoyed by certain profession on the grounds of
public interest. The trend is towards narrowing of such
immunity and it is no longer available to architects in
respect of certificates negligently given and to mutual
valuers. Earlier, barristers were enjoying complete immunity
but now even for them the filed is limited to work done in
court and to a small category of pre-trial work which is
directly related to what transpires in court. [See : Jackson

& Powell, (supra), para 1-66; Saif Ali v. Sidney Mitchell &
Co., (1980) 1 A.C. 198; Rees v. Sinclair (1974) 1 N.Z.L.R.
180; Giannarelli v. Wraith (1988) 81 A.L.R. 417]. Medical
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customers to pay does not distinguish

the medical professicn from any other

provider of goods or services." [pp.

348-49, 61-62]

e are, ther=fore, wunable to subscribe to the view
that merely because medical practitioners belong to the
medical profession  they are outside the purview of the
provisions of the Act and the services rendered by medical
practitioners are not cowvered by Section Z{l){o} cof the Act.

shri Harish Salw=, app=aring for the Indian M=dical
Associaticon, has wurged that hawving regard tec the expression
‘which is made available to potential users’ centained in
S=cktian 2Z{1) {a) of the ‘h;t.. medical practitioners are nokt
contemplated by parli&héqt ta ke cowvered within the
provisions of the 2ct. He 'hn"::_ urged that the said expression
is indicatiwve of thuﬁ kind of, service the law contemplates,
nam=ly, sS=erwvice nf'an ;inst;tutlnnnl type which iz really a
commeroial entcpﬁrlsEannd open qnﬁ available to all who s=ek

to awail jthqfcof.,in this context, reliance has also been
placed "\:-\n.x_.'t{he f_vﬂ:‘nrd. "h:i.rl:f_',,"'f in.__ _:'_-gu'h—l:lauzc {ii} wof the
definitidn_of *consumerc* :dntnlntd in Section 2Z{l){d) of the
Ackt. We are unable to. uphnld this contention:. The word
*hire=s" in Sectiocn 2{1}{d}{11i ha=s b=en used in the =am=
s=nse as  ‘avails af’ q: ‘would be cuLdtqt from the words
‘when such servlcﬁs are availed of’ ig ghc latter part of
S=cktian 2tlild!lli}.;3ny inserting the/hnrﬁs ‘or avails off

after the word |"hires” in Ee:thm? Qt1i1ﬂi111} by the
Amendment ARct of 1@93. Farliam=nt h&s clearly ‘kndicated that
the word ‘hire=s"' ha=~h==n used Ln “he same 5=n=¢ as favails
of'. The =aid am:ndmept only ¢larLfL== whﬁt wn: implicit

marlimr. The word ‘use". _lsa means 'tuaavaLL dnesclE af®.

[Bm= 1 Black’=s Law chtnonary, Eth ;dh., at p. lﬂﬂl] The
word fuser’ in the expression whlnﬁ ime smade nuallnhle to
potential users® in the d=f1n1t1pn aE A errvice” 1n.8=ct1on

2{Llh{a) has to b= :onstrued«hﬂplng rzqard to the d=finition
of 'consumer’ in S=ction ZtIildltil} and;, if =a cnnstrucdr
it means ‘availing of =servicewx’| From the use of/ tha word

‘potential users’ it cannct, the}éﬂnre, be inferred thnt th=~

me=rvices rends=red by medical % ;F:t1t1nn=r;' nrp not

contemplated by Farliament tao e _covered within thes

expression ‘service’ as contained in Eectlon 2{11!0] o

Shri Harish Salwe has alsao pln:ed r=tiance anﬁ“the o

definition of the expression ‘deficiency’ as cnntq&ned if
gection 2{1l){g) of the Aot which provides as fnllnyﬁ 1 ,f
"Eection Z{l){g} : "deficiency" means ?ﬁ _;”
any fault, imperfection, shertcoming or—" o

inadequacy in the guality, nature and *,

manne=r of performance which is required xx'
te b= maintain=d by or under any law for W

the time being in force or has besn

undertaken toc be performed by a pe=rscn —
in pursuance of a contract or ctherwisse
in relaticn to any service;"

The submissicn of Shri Salwe is  that under th::sdid'

clause the deficiency with regard to fault; imperfection,
shortcoming or inadequacy in respect of service has to b=
ascertained on the basis pf certain norms relating to
gquality;, nature and manner of performance and that medical
marvices rendered by a medical practitioner cannot be judged
on the basis of any fixed norms and, therefore, a medical
practitioner cannct be said to hawve beesn covered by the
expression "service” as define=d in S=ction 2{1){och. We ar=
unable to agres=. While construing the scope of the
provisions of the Act in  the context of deficisncy in
service it would be relevant to take note of the provisicns
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practitioners do not enjoy any immunity and they can be sued
in contract or tort on the ground that they have failed to
exercise reasonable skill and care.

It would thus appear that medical practitioners, though
belonging to the medical profession, are not immune from a
claim for damages on the ground of negligence. The fact that
they are governed by the Indian Medical Council Act and are
subject to the disciplinary control of Medical Council of
India and/or State Medical Councils is no solace to the
person who has suffered due to their negligence and the
right of such person to seek redress is not affected.
Referring to the changing position with regard to the
relationship between the medical practitioners and the
patients in the United Kingdom, it has been said :
"Where, then, does the doctor stand

today in relation to society? To some

extent, he is a servant of the public, a

public which is widely (though not

always well) informed on medical

matters. Society is conditioned to

distrust paternalism and the modern

medical practitioner has little wish to

be paternalistic. The new talk is of

‘producers and consumers’ and the

concept that ‘he who pays the piper

calls the tune’ is established both

within the profession and in its

relationships with patients. The

competent patient’s inalienable rights

to understand his treatment and to

accept or refuse it are now well

established." (pp.16-17)

"Consumerism is now firmly established

in medical practice - and this has been

encouraged on a wide scale by government

in the United Kingdom through the

introduction of ‘charters’. Complaint is

central to this ethos - and the notion

that blame must be attributed, and

compensated, has a high priority."

(p.192)

[Mason & McCall Smith Law and Medical



Ethics,4th Edn.]

In Arizona v. Maricopa County Medical Society, 457 US
332 =73 L.Ed. (2d) 48, two Arizona county medical societies
formed two foundations for medical care to promote fee-for-
service medicine and to provide the community with a
competitive alternative to existing health insurance plans
and by agreement amongst the doctors established the
schedule of maximum fees that participating doctors agreed
to accept as payment in full for services performed for
patients insured under plans. It was held that the maximum
fee agreement, as price fixing agreements, are perse
unlawful under the Sherman Act. It was observed :

"Nor does the fact doctors - rather than

non-professionals - are the parties to

the price fixing agreements support the

respondents’ position. ... The

respondents claim for relief from the

per se rule is simply that the doctors’

agreement not to charge certain insureds

more than a fixed price facilitates the

successful marketing of an attractive

insurance plan. But the claim that the

price restraint will make it easier for
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az remcwval of the wrong limb or th= performanc= of

anldenﬁ?ﬁin the€ newspapers. The issues arising in

which prescribes &hht the prav1=1on='nf'the\H:t shall be

defined in Section 2Z{1l) {0) of the ‘mot. ! |

201 {a) . - e

contract of personal ssrvice. M

medical practiticner and the patient is of t:pdt

the well recognised distinction between a ‘contract

is na doubt true= that sometimes complicate guesticns
requiring recording of evidence of expets may arise in a
complaint about deficiency in service based con the ground of
negligence in rendering medical services by a medical
parctitioner; but this would not be =0 in all complaints
about deficiency in rendering services by a medical
practitioner. There may be cases which do not raise such
complicated questions and the deficiency in service may be
due to obwviocus faults which can be easily established such
an
operation on the wrong patient or giving injection of a drug
te which the patient is allergic without locking into the
out patient card contaiming the warning [a5 in Chinkeow w.
Gowvernment of Hnlnysin,/kfﬂﬁ1i 1l wLm 813 FP.C.] or use of
wrong gas during the __.q:clurs;'n_ of an anesthetic eor le=aving
inside the patlcnq;”swnbﬁ'“df cther items of operating
eguipment after ﬁfhurqpfy. o often reads about such
the
cemplaintg ins such cases can be spesdily disposed of by the
F:I.'CII:Ed‘I.‘I:I'\E\ tHat 'rr.'. being ffl:!_l'.l."uw?!:_'l_:hy the Consumer Disputes
Medressal-Agencis=s and there i= nol reason why complaints
regarding deficiency Lp“serviﬁe in such cases should not be
adjudicated by the qunc;p: under the Act. In complaints
involving complicatsd Lq:ﬁes requiring ft;ordlng cf =vidence
of experts, the :pman1nant can be nsﬁcd to approcach the
civil court for abprﬁpriate relief. Sfttiﬁn 3 of the Act

im

addition to and nat' in dernqntlnp nf the prqt1=10n5 of any
othe=r law £for ths mime being im fnrce, presEtvts the right
of the consum=r ta lpp:na:h the ciwil cowrt for necessary
relief. We are, therefore, unnhle to hnldathat o Ehc ground
of composition of the Consumer D15pu;6= ngﬁressal fgencies
or on the ground of the procedure wh;th L§ Aollowed) thch by
the =maid Agencies for determln1n5,&he LEEUEE arisinp before
them;, the sService renderc=d by tH= m:chnl prn:t1t1nﬁ=ﬁ= are
not intended to ke include=d’ in thc expression ==IuLc= as

find ne plausible reason to cut down the width qf that Fbtt

We may now proceed to consider the exujusLnﬂary pirt of
the definiticon to see whether =such 5=ru1ng 1= cﬁpiuded by
the =maid part. The exclusionary part exclud:kxfgdh the main
part service rendered (i) free of charge; of iiii under a

Shri Salwe has urged that the relaticnship bctween a
and
confidence and, therefore, it is in the nature of a coptract
of personal service and the service rendered by the ﬁ&di:al
practitioner to the patient iIis not ‘service’ under Ehgtign"
20l oy of the Act. This contention of shri Salve ignores
of
merwvice’ and a ‘cantract for services®. [Em= 1 Halsbury’s
Laws of England, 4th Edn., wol. 16, para 201; Dharangadhara
Chemical Works Ltd. w. State of Saurashtra, 1937 =cm 132 at
p- 127]1. A frontract fer services’ implies a contract
whereby cocne party wundertakes to render services e.g.
professional or technical services; to or for another in the
performance of which he is neot subject to detailed direction
and contrel but exercises professicnal or  technical skill
and uses his own knowledge and discretion. [Ses : oxford

Keeping in wiew the wide nmplxtudc aof the defan;tion ofi,
‘smrvice’ in the= main part af Ecct;an 21y o) as=s :Dﬂstrued-
by this Court in Lucknow Dcuelapm}nt authn:;fy t:yﬁrn}. wq

=z as to exclude the =S=rvices rendef:ﬂ—'hy a qultﬂl”'x W
practitioner from the amkit of the main part of ,Hectipﬁ
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customers to pay does not distinguish

the medical profession from any other

provider of goods or services." [pp.

348-49, 61-62]

We are, therefore, unable to subscribe to the view

that merely because medical practitioners belong to the
medical profession they are outside the purview of the
provisions of the Act and the services rendered by medical
practitioners are not covered by Section 2(1)(0) of the Act.
Shri Harish Salve, appearing for the Indian Medical
Association, has urged that having regard to the expression
‘which is made available to potential users’ contained in
Section 2(1)(o) of the Act., medical practitioners are not
contemplated by parliament to be covered within the
provisions of the Act. He has urged that the said expression
is indicative of the kind of service the law contemplates,
namely, service of an institutional type which is really a
commercial enterprise and open and available to all who seek
to avail thereof. In this context, reliance has also been
placed on the word ’hires’ in sub-clause (ii) of the

definition of ‘consumer’ contained in Section 2(1)(d) of the
Act. We are unable to uphold this contention. The word
‘hires’ in Section 2(1)(d)(ii) has been used in the same
sense as ‘avails of as would be evident from the words
‘when such services are availed of in the latter part of
Section 2(1)(d)(ii). By inserting the words ‘or avails of’

after the word ‘hires’ in Section 2(1)(d)(ii) by the
Amendment Act of 1993, Parliament has clearly indicated that
the word ‘hires’ has been used in the same sense as ‘avails
of’. The said amendment only clarifies what was implicit
earlier. The word ‘use’ also means ‘to avail oneself of’.

[See : Black’s Law Dictionary, 6th Edn., at p. 1541]. The
word ‘user’ in the expression ‘which is made available to
potential users’ in the definition of ‘service’ in Section
2(1)(0) has to be construed having regard to the definition
of ‘consumer’ in Section 2(1)(d)(ii) and, if so construed,

it means ‘availing of services’. From the use of the word
‘potential users’ it cannot, therefore, be inferred that the
services rendered by medical practitioners are not
contemplated by Parliament to be covered within the
expression ‘service’ as contained in Section 2(1)(0).

Shri Harish Salve has also placed reliance on the



definition of the expression ‘deficiency’ as contained in
Section 2(1)(g) of the Act which provides as follows :
"Section 2(1)(g) : "deficiency" means

any fault, imperfection, shortcoming or

inadequacy in the quality, nature and

manner of performance which is required

to be maintained by or under any law for

the time being in force or has been

undertaken to be performed by a person

in pursuance of a contract or otherwise

in relation to any service;"

The submission of Shri Salve is that under the said
clause the deficiency with regard to fault, imperfection,
shortcoming or inadequacy in respect of service has to be
ascertained on the basis of certain norms relating to
quality, nature and manner of performance and that medical
services rendered by a medical practitioner cannot be judged
on the basis of any fixed norms and, therefore, a medical
practitioner cannot be said to have been covered by the
expression "service" as defined in Section 2(1)(0). We are
unable to agree. While construing the scope of the
provisions of the Act in the context of deficiency in

service it would be relevant to take note of the provisions
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contained in ESection 14 of the Act which indicate the
reliefs that can be granted on a complaint filed under the
Act. In respect of deficiency in service, the following
reliefs can be granted :

i) return of th= charges paid by th= complainant. [Clauss=
c) ]

ii} payment of such amount as may be awarded as compensation
to the ceonsumer for any loss or injury suffered by the
consumer du= to the negligence of the cpposite parcty.
[Clau=s= {d}]

1ii) re=mowal of the d=fects or defici=ncies in the sServices
in guesticn. [Clause {e};l_

Se=ction 144{L1) {d) wd;i:r,:l.d., therefor=, indicat= that the
compensation to be a.wa.rdl;l:l “i= for loss or injury suffered by
the consumer due= to the n:gl}q:n:: cf the opposite party. A
determination abnut__d'_-"f:i.n:.j.l:ﬁ'l:'f-:_ in mervice for the purpose of
gection 2(1) (g} has, I:_:ht"refnra'_, to be made by applying the
sam= bLesSth am i;"" appk¥ied in ql'n.__ action £for damages for
negligence. '.Ehé spdadnrd of gpara,which is required from
mcdlcnik?qﬂftitinﬁ:rs as lgié dgwh_hy McHair J. in his
direction-to_the jury in :__Bdiam w. Frdern Hospital Managemsnt
Committes=, {1927} 1 HL__R"'_‘-BZV"ﬁas been accepted by the House
of Lords in a numbes of -:la:'ses. |S=e © Whitehouse w.Jordan,
1381 {1} WLM® 244; __!ltayna_x‘i:i v. West Hidlafds, Regicnal Mealth
Authority, 1554 l:_il I'u.h 634 ] Elj.:la.wagf "'-__v. GoVvECnors of
Be=thlem Moyal l‘.||:|=I:|_:|J'.1I:"'a.lJ 13823 AC ﬂ?l'l__/ _Il.:r__ Bolam {supra)
McMair J has =said '..1 : .’_-':__.."'". '\"(_‘

"But where you get a situatiop”which W
involves the u;‘ué'-ef Some s_PEéi'il =kill /-‘ *,
or competence, theh the k&t as to A %
whether theres has besn pegligence orfot Pt
iz not the test of the man an I:he_,t'ap of”

a Clapham omnibus, because he h,.:s' nclf,-"" \
got this special skill. The fest is the LY
=tandard of the= ardinar}__q};iileq,-ﬁ;n 1 1
exercising and professing, to hdve that i
special skill. A man necdl'h,clt.z possess |

pati=int are clear. A perscn who heldss
hims=1f out ready to give medical adwice * |

and tr=atment impliedly undertak=s that T,
he is possessed of =kill and knowledge I

for the purpose. Such a perscn when e |
consulted by a2 patient owes him certain .
duties, wiz., a duty of care in deciding
whether to und=rtake the cas=, a doty of

care in deciding what treatment to giwve
or a duty of care in the administration
of that treatment. 2 breach ocf any of
those duties giwves a right of action for
neglig=nc= to the pati=nt. The
practitioner must bring to his task a
reascnable degree of =skill and knowledge
and must =xercise a reasonable degrees of
care. Meither the wvery highest nor a
very low degres of cares and competence
judged in the light of the particular

the highest =xpert =skilly :i.l'I:._l":i‘5 well ;! '
mstablished law that it is sﬁfEi__n:j.Ent if - bR
he exercises the ordinary =skill, SE._an s r
ardinary competent man cxercisln::_[-._ghat - __.-""
particular art.™ [p.D28&] T——T o __.-"".
In an action for neglige=nce in tort against a._,s'l.i.rq\cpri.'
this Court, in Laxman Balakrishna Joshi w. Tripil':"ak _,H'e:pu.
Godbole & RAnr., 1969 (1} =cm 206, has held __.-"" _-""
"The duties which a doctor owes to hisl'-__""" &
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contained in Section 14 of the Act which indicate the

reliefs that can be granted on a complaint filed under the
Act. In respect of deficiency in service, the following

reliefs can be granted :

i) return of the charges paid by the complainant. [Clause

c)l

ii) payment of such amount as may be awarded as compensation
to the consumer for any loss or injury suffered by the
consumer due to the negligence of the opposite party.
[Clause (d)]

i) removal of the defects or deficiencies in the services

in question. [Clause (e)]

Section 14(1)(d) would, therefore, indicate that the
compensation to be awarded is for loss or injury suffered by
the consumer due to the negligence of the opposite party. A
determination about deficiency in service for the purpose of
Section 2(1)(g) has, therefore, to be made by applying the
same test as is applied in an action for damages for
negligence. The standard of cara which is required from
medical practitioners as laid down by McNair J. in his
direction to the jury in Bolam v. Friern Hospital Management
Committee, (1957) 1 WLR 582, has been accepted by the House
of Lords in a number of cases. [See : Whitehouse v.Jordan,
1981 (1) WLR 246; Maynard v. West Midlands, Regional Health
Authority, 1984 (1) WLR 634 ; Sidaway v. Governors of
Bethlem Royal Hospital, 1985 AC 871]. In Bolam (supra)
McNair J has said :

"But where you get a situation which

involves the use of some special skill

or competence, then the test as to

whether there has been negligence or not

is not the test of the man on the top of

a Clapham omnibus, because he has not

got this special skill. The test is the

standard of the ordinary skilled man

exercising and professing to have that

special skill. A man need not possess

the highest expert skill; it is well

established law that it is sufficient if

he exercises the ordinary skill of an

ordinary competent man exercising that

particular art." [p.586]



In an action for negligence in tort against a surgeon
this Court, in Laxman Balakrishna Joshi v. Trimbak Bapu
Godbole & Anr., 1969 (1) SCR 206, has held :
"The duties which a doctor owes to his
patieint are clear. A person who holds

himself out ready to give medical advice

and treatment impliedly undertakes that

he is possessed of skill and knowledge

for the purpose. Such a person when
consulted by a patient owes him certain
duties, viz., a duty of care in deciding
whether to undertake the case, a duty of

care in deciding what treatment to give

or a duty of care in the administration

of that treatment. A breach of any of

those duties gives a right of action for
negligence to the patient. The

practitioner must bring to his task a
reasonable degree of skill and knowledge
and must exercise a reasonable degree of
care. Neither the very highest nor a

very low degree of care and competence
judged in the light of the particular



